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Welcome to latin lawyer’s collection of Sample articles

At Latin Lawyer we utilise our experienced and dedicated team of journalists, as 
well as our expert connections in the legal field, to bring you a unique analysis of 
the latest legal developments in Latin America. 

On the following pages you will find a collection of news stories and articles, 
designed to give you an idea of the full breadth of news and analysis on offer as 
part of a subscription to Latin Lawyer.
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new name in lima?

tuesday, 2nd october 2012 by rosie cresswell

there are rumours suggesting that Baker & mcKenzie llp is adding peru to its latin 
American network of offices, tying up with one of the country's largest law firms.

It is thought Baker will be joining forces with Estudio Echecopar.

While both firms are not yet confirming the developments, many members of the legal 
community in Peru and elsewhere have said they have heard about the possible merger.

"We have no announcement to make or news to share," Echecopar managing partner 
Ismael Noya responded to a request for information from Latin Lawyer.

Baker issued the following statement: "Like all leading law firms, we are continuously 
studying the market for strategic growth opportunities. At any given time, we may be in 
discussion with a number of individuals, practice groups or firms around the world. By 
firm policy, we do not comment on such discussions unless and until they are positively 
concluded."

It's thought that Baker has had its eye on Lima for its next Latin American presence for 
some years now, in line with Peru's growing economy and increased attractiveness to 
foreign investors.

Should the news that Baker is to be united with Echecopar be confirmed, it will be 
seen as a good partnering for the US firm given Echecopar is among Peru's strongest 
corporate law firms. The Peruvian firm is one of the four largest in the country and 
considered top tier across a range of practice areas. Some market onlookers have 

It is thought that Estudio Echecopar will soon be stitched up with Baker & McKenzie (Credit: sandreew)

Daily neWS 
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questioned the supposed pairing on the side of echecopar, as it is not clear how it would 
impact referrals from other international firms.

Baker would become the first international firm to open in Peru. It already has a presence 
in six of the region's countries - from its oldest office in Venezuela, which opened in 1955, 
to the youngest in Argentina, which was set up in 1978.

Baker is the largest firm in Mexico, with the widest national reach in terms of offices. It 
also has the biggest firm in Venezuela and a long-standing relationship with Brazil's Trench, 
Rossi e Watanabe Advogados (associated with Baker & McKenzie). The firm has long had 
offices in Colombia and Chile.

Baker could be adding Peru to the list within the month.

colombian managing partner selected as US ambassador

Tuesday, 18th September 2012 by Rachel Hall

as carlos Urrutia, the former head of Brigard & Urrutia abogados, prepares for his role 
as Colombian ambassador to the United States, the firm has appointed a new managing 
partner, Carlos Umaña.

Urrutia was appointed ambassador of Colombia to the US on 5 September by Colombian 
President Juan Manuel Santos. 

One of Bogotá’s most respected lawyers, he leaves behind a 35 year career at Brigard 
& Urrutia, one of Colombia’s foremost firms, of which 12 years were spent as managing 
partner. While at the firm, he worked in a number of practice areas spanning arbitration, 
banking and finance, insurance and natural resources.

Urrutia will not continue to provide services to the firm, and will instead devote all of his 
energy to his new role at the Colombian embassy in Washington, DC. His appointment 

Carlos Urrutia, Carlos Umaña
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comes in the months after the free trade agreement between the US and colombia 
finally came into force after five years, and coincides with the revelation that Santos is to 
begin peace talks with the Revolutionary Armed Forces of Colombia (FARC) – a move 
welcomed by US President Barack Obama.

Brigard & Urrutia’s board of partners have elected Carlos Umaña, who has been at the 
firm for 22 years, to replace Urrutia.

Umaña shares a wide ranging practice, working in the firm’s competition, corporate, 
infrastructure, insurance and real estate departments. He is also a registered arbitrator 
of the Arbitration Center of the Chamber of Commerce of Bogotá. Recent notable deals 
include advising Chile’s Indura in its sale to US company Air Products and Chemicals to 
form latin america’s second biggest producer of specialty gases, as well as counselling 
Sheldrake Coöperatie in the sale of Latin American subsidiary Allus to Brazil’s Contax to 
create one of the three largest call center operators in the world. 

Urrutia is the second prominent law firm leader selected by Santos for ambassadorial 
posts. Juan Manuel Prieto, a founding partner of Colombian firm prietocarrizosa was 
appointed ambassador to Italy in 2010.

LatAm keeps US firm in revenue rankings top spot

Friday, 31st August 2012 by Rachel Hall

Baker & mcKenzie llp has held on to its position as 
the world’s largest law firm by revenue after revealing 
that the past year saw the firm bring in a record 
worldwide fee income of US$2.313 billion, which global 
head Eduardo Leite says was helped by double-digit 
growth in Latin America.

The total for the fiscal year ending on 30 June 2012 
is up 2.1 per cent on the previous year, with the firm 
announcing that revenue gains were in particular driven 
work in Latin America. Meanwhile, revenue flat-lined in 
north america, europe, the middle east and africa, and 
saw a single digit increase in Asia Pacific. 

“latin america has continued to grow consistently despite the economic challenges seen 
in other regions,” says Eduardo Leite, Baker & McKenzie’s chairman of the executive 
committee and former managing partner of its Brazilian association firm Trench, Rossi e 
Watanabe Advogados (associated with Baker & McKenzie). “[It’s] an important region that 
is providing our firm with best practices and legal strategies that have supported clients 
across the region in overcoming legal challenges.”

Eduardo Leite
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Latin America and North America combined accounted for 34 per cent of the firm’s total 
revenue in the 2012 financial year. 

Leite, who became Baker’s first global head from Latin America in 2010 , says that Baker 
& McKenzie will continue to prioritise the region, where it has offices in Argentina, 
Brazil, Chile, Colombia, Mexico and Venezuela. Highlighting positive factors such as the 
International Monetary Fund (IMF) forecast that Latin America's GDP is set to expand 
by more than 3.5 per cent this year, as well as upcoming trade agreements and increasing 
levels of foreign direct investment, he says: “we strongly believe that we will continue to 
provide clients across the region with the guidance and support that meet their need.” 
However, he cautions that as an “evolving economic environment”, the complexity of 
doing business is such that the firm will need to be prepared for “unprecedented legal 
challenges”. 

The firm announced that last year it saw particularly strong demand for legal services 
relating to corporate reorganisations, tax planning, private equity, corporate compliance, 
especially export controls, embargoes and anti-corruption matters, and matters related 
to antitrust and competition, employment litigation and intellectual property.

According to the American Lawyer revenue rankings, the results put Baker & McKenzie’s 
annual revenue US$66 million over 2012’s runner up, DLA Piper, which announces 
revenue on a calendar year basis.
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INTERNAL FEATURES: PRACTICE AREA FOCUS

In the space of 12 months, the outlook for Brazil’s 
energy sector has shifted from a sunny optimism to 
an unsettled gloom. As David Asmus of Morgan, 
Lewis & Bockius LLP describes, in 2011, Brazil had 
new production-sharing contracts and work in pre-
salt was forging ahead. Today, bottlenecks have slowed 
pre-salt development, bid rounds have been delayed 
by political haggling and the Chevron prosecution has 
drawn negative international attention. 

“The pre-salt PSA [production-sharing agreement] 
is not published yet, the pre-salt regulation is not 
adopted yet, the first bid round for pre-salt has not 
been calendered and the eleventh bid round for non-
pre-salt has been postponed,” says Scott Schwind of 
Thompson & Knight LLP. “Regulatory uncertainty is 
one of the biggest challenges for Brazil.”

Brazil’s eleventh bidding round has been a long 
time coming. The last one was held in 2008 and no 
one knows when the next will materialise. The delay 
is down to the ongoing debate over how royalties 

should be split between oil producing and non-
producing states. The latter are now claiming a part 
of the split after the production sharing agreements 
were implemented two years ago. “[Brazilian president] 
Dilma is not comfortable with fact that the split of 
royalties has not been defined by Congress,” says Luis 
Pacheco of Veirano Advogados.

Neither has a date been set for the first bid round 
for PSAs in strategic and pre-salt areas. There are 
three official reasons for this delay, says Pacheco. The 
first is the lack of a PSA, on which the government 
is still seeking feedback from industry players. The 
second reason for halting the bid rounds is because 
the government is trying to work out how the 
company responsible for managing the reserves – 
Pré-Sal Petróleo (PPSA) – will be funded. “Since the 
company should be funded by its own operations it’s a 
catch-22 situation, because since there is no bid round, 
how will the company be funded?” Pacheco asks. The 
final reason relates to local content requirements; the 

Ever since the pre-salt discovery, the opportunities for oil and gas in Brazil have been one of the most 
talked about subjects in the industry. But the country’s energy sector as a whole has some considerable 
challenges to overcome in order to realise that potential, finds Rosie Cresswell

Blocking thE pipElinE 
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government is afraid that Brazilian industry won’t be 
able to provide service equipment for exploration. 
Pacheco doesn’t think there will be a bid round for 
pre-salt areas this year or next, which is not good for 
the country as investors will turn elsewhere.

the state’s tightening grip 
It has been observed that the Brazilian state is 
increasing its participation in the oil and gas sector, 
which Paulo Valois of LO Baptista Schmidt Valois 
Miranda Ferreira Agel says is a product of the country’s 
history. In Brazil there has always been a clash between 
conservative and liberal approaches in the E&P 
industry, and investors need to understand this, says 
Valois. The liberal approach favours the participation 
of foreign investment and company participation, 
while the conservative approach believes petroleum 
is strategic for the country so oil resources should be 
exclusively developed by Petrobras. 

Petrobras, the state-owned oil company, was created 
in 1953 after the Brazilian author José Bento Renato 
Monteiro Lobato launched a campaign in favour of oil 
being under the control of the state – O petróleo é nosso. 
The pendulum swung in the direction of liberalism 
during the military dictatorship when the sector was 
opened up to attract E&P companies, and returned to 
favour the state again with the federal constitution of 
1998, which created a framework for oil monopolies 
where activities would be performed exclusively by 
Petrobras. The industry entered a new liberal phase in 
1997 with the enactment of the petroleum law, and 
since the pre-salt discoveries in 2006 the conservative 
way is prevailing once more. Petrobras is the sole 
operator in pre-salt areas and there have been four 
years without bidding rounds. 

“Certain parts of the government are very 
concerned that Brazil has enormous potential in 
pre-salt and want to discuss the participation of 
foreign investors; not by breaking current concession 
agreements but by producing hurdles for the new 
bidding rounds and first pre-salt bidding round,” says 
Valois.

Some international players question whether Brazil 
is doing enough to welcome foreign investment, but 
Giovani Loss of Mattos Filho, Veiga Filho, Marrey 
Jr e Quiroga Advogados does not think a distinction 
between foreign and local players should be made. 
“There is the impression that it’s us against the 
foreigners, but there are big players in Brazil – OGX, 
Queiroz Galvão, HRT – facing the same challenges 
as foreign companies. The discussion should be  
broader.”

“The government today enjoys regulatory 
intervention. That’s a fact and not just for oil,” Loss 
adds. “We are not at the point that we don’t like 

investors to invest, but to point that the government 
likes to intervene and are very clear about that.”

There is also greater participation of states and 
municipalities, which all want to see a portion of the 
royalties and are concerned after the Frade incident. 

Daniel Abdo of Angra Infraestrutura Investimentos 
notes the huge volume of investment the sector 
requires and says the government is doing a lot to 
incentivise that, particularly via BNDES. The national 
development bank has launched a programme for 
infrastructure debentures, a new tool that is yet to be 
tested by companies. Ricardo Coelho of Pinheiro 
Neto Advogados points to BNDES’ subsidiary outside 
of Brazil that allows the development bank to disperse 
foreign funds. BNDES is also the financial agent to 
disburse funds to ship yards. 

Christopher Cross of Latham & Watkins LLP 
remarks on the role of a national oil company in the 
financing market. On the one hand it can attract capital 
because of its resource base and the banks’ appetite to 
do business with it. But, it can also crowd out credit 
capacity within a market and make it difficult for 
private parties to gain access to credit. Coelho says 
there are two scenarios when it comes to Petrobras: 
the state company will be the sole operator in the new 
production scheme, while its Progedir programme 
makes financing the supply chain more attractive.

Coelho notes that Brazil doesn’t have the capacity 
to supply all of Petrobras’ capital needs, but he says 
the country’s strong capital markets are a good source 
of finance. Abdo uses the example of an oil and gas 
services company that is part of Angra’s portfolio to 
demonstrate the financing options available to private 
companies. The government-subsidised merchant 
marine fund is an important source that has fostered 
the production of vessels by providing long-term 
credit at a low rate. It has also made use of Prodegir, 
which Abdo describes as a very convenient process. 
“The company goes online and inputs Petrobras’ terms 
and in 72 hours, six major banks [...] bid for financing 
of the contract and the tenure is as long as the length 
of contract.” The third source is BNDES, with the 
advantage that financing is linked to contracts, but the 
tenure can be extended beyond the contract period by 
up to five years. 

companies’ concerns
To date there have been 10 bid rounds in Brazil. 
There are 72 concessionaires with 803 blocks awarded. 
Domestic oil production in 2011 was 2.2 million 
barrels per day while domestic oil consumption stood 
at 2.6 million barrels per day. Brazil’s 14.2 billion 
barrels of proven hydrocarbon reserves rank it 15th 
in the world, with 0.94 per cent of world proven 
reserves. The pre-salt fields hold 50 billion barrels of 
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recoverable oil, which takes Brazil to seventh position 
with 4 per cent of the world’s proven reserves. This 
means the country could move from self-sufficiency 
to be an oil exporter. 

But Brazil needs to overcome some major hurdles 
in order to move up the rankings. Leticia Andrade of 
Statoil Brasil lists five main challenges for companies 
operating in the sector: portfolio management, legal 
security, local content, REPETRO and environmental 
issues.

Oil companies maintain an optimal portfolio 
worldwide by buying and selling licences and 
maintaining acreage. This is particularly critical 
in Brazil considering the lack of bid rounds and 
opportunities. Even when the pre-salt bid round 
occurs the government says a lot of areas will not be 
included, and once production contracts are signed 
there will be further challenges – like the role of PPSA 
and Petrobras’ appetite. The decision-making process is 
key in production sharing contracts. Two frameworks 
– concessions and production sharing contracts – 
co-exist, and Petrobras is the sole operator for pre-salt. 
Loss offers reassurance by noting that there are still 
farm-in opportunities in Brazil; there were 20 in 2010, 
43 in 2011 and there have been 21 so far this year. 

Legal security is important to attract investment, 
and there have been some threats to that in Brazil. 
The 8th bid round in 2006 was suspended after a 
legal injunction, which was then cancelled although 
the bid round wasn’t resumed. Andrade adds that 
some legislators want to change the rules for existing 
agreements, in order to change the calculation and 
criteria for calculating special participation and royalties, 
which would also threaten legal security. The third 
threat is expropriation. “There is no doubt we have 
a solid democracy in Brazil, especially in comparison 
to other Latin American countries,” says Andrade. “A 
nationalisation as seen in Argentina, Venezuela and 
Bolivia is remote, but we should think about indirect 
expropriation – when the government takes measures 
that impact the operations and value of a project, like 
raising taxes or the suspension of benefits.”

Loss agrees that the potential of expropriation for 
the oil industry is high and points to studies that say it’s 
almost impossible to not have some kind of change in 
the course of a 20 to 25-year contract. While he says 
it’s hard for a lawyer to propose solutions to something 
unique, there are certain measures that every oil 
company should take before making an investment. 
Most large companies already do expropriation 
structuring, which includes checking for multilateral 
or bilateral treaties and incorporating a company in a 
country that has a treaty with the country it’s investing 
in. A company could also get political risk insurance 
from the World Bank and share investment risk by 

bringing in other investors for a joint venture. Then 
there are regular contract options – like alternative 
dispute resolution, choice of law, stabilisation clauses 
and renegotiation clauses – to consider.

Schwind says Brazil should be careful of the 
company it keeps. Argentina’s nationalisation of 
YPF has had an effect on international community’s 
confidence in Latin America and Brazil in particular. 
“Brazil is different to Argentina; we all recognise that, 
but I don’t think foreign companies always appreciate 
those differences,” he says. 

Local content has long been a cause of confusion 
in Brazil and has prompted companies to include high 
percentages in bids and later face fines when they can’t 
comply. The challenge is how to report local content 
compliance when interpretations vary. A big issue 
is how to deal with REPETRO and local content. 
“Industry wants ANP to issue a technical note to get 
comfort that they can benefit from REPETRO and 
abide by local content,” says Andrade. Companies 
are also concerned about the local market’s ability 
to provide the required technology. “The market is 
dominated by Petrobras so how can suppliers deal 
with other companies?” asks Andrade. The hope is that 
ANP will be able to clarify some of the questions. Loss 
says local content is a way to develop industry in the 
short term and suggests companies show Brazil how 
it works best. 

Ambiguities swirl around REPETRO, which 
stimulates the industry through tax breaks. Equipment 
imported through REPETRO up until 2020 benefits 
from the suspension of all federal taxes for the duration 
of the concession (even if after 2020), but recently the 
tax authorities have granted authorisation until 2020, 
which is different. There is concern about this because 
if companies are not allowed to use REPETRO 
after 2020 there will be a very high impact. Some 
procedures could also be simplified, which would 
mean less bureaucracy. The tax authorities say there 
will be a list of goods eligible for REPETRO based 
on the similarity concept – ie the authorities will 
check if there is similar equipment in the local market 
before equipment being imported is authorised under 
REPETRO, but there is concern over how long this 
process will take and over the quality of local goods. 

Brazil also needs to address its inefficiencies. The 
lack of growth and investment, high labour costs 
and currency have affected investment in Brazil. 
The tax regime is becoming more complicated and 
bureaucratic, while there is a perception that the 
country is not doing enough to improve infrastructure. 

So far, Brazil’s economic growth has masked 
its inefficiencies, says Scwhind. The challenge now 
is whether the country can address its problems 
as they become more visible to the world. 
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For years, Brazilian antitrust enforcers 
and lawyers have been pushing for 
legal changes that would streamline 
enforcement and modernise the 
merger review process. those changes 
came into force in late May, but now 
practitioners worry that staffing 
shortages and a long learning curve 
could lead to delays. Ron Knox reports

An anxious transition
A

t the end of May, Brazil’s merger 
control regime underwent its most 
drastic overhaul in a generation. The 
changes, brought about through 

revisions to the country’s antitrust law, create 
a regime in which merging companies, 
both domestic and international, must 
gain approval from competition enforcers 
before their deals are closed. The new 
system promises to elevate Brazilian merger 
control to the level of heavyweight antitrust 
enforcement regimes in the US and Europe. 

The new law, which the country’s 
legislature approved in November last year, 
changes life drastically for the staff at CADE 
– now the country’s sole antitrust enforcer. 
Under the old system, CADE examined 
mergers for potential harm to competition 

after the companies closed a deal and began 
integrating – a relatively leisurely approach 
to merger review. But now, the agency will 
face a ticking clock – and pressure from 
the business community – when deciding 
whether a deal could harm competition.

CADE has published draft guidance 
intended to help the country’s growing 
community of antitrust lawyers navigate the 
new merger control rules. And the country’s 
top antitrust officials have done what they 
can to address concerns about how CADE 
will handle the sweeping reforms. 

“I don’t think we’ll compromise our 
activities in any way,” Olavo Chinaglia, the 
former head of CADE who was charged 
with overseeing the first steps of the 
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transition, said in April. “It may create a 
bit of anxiety in the business community 
and the private bar, but I have no reason to 
believe that our job will be jeopardised in 
any way.”

But observers in Brazil say they remain 
deeply concerned that a lack of capacity 
within CADE will turn an otherwise 
positive development into a disaster. In 
particular, the 200-plus new staff promised 
by the government – employees CADE 
requested to adequately enforce the revised 
law – have yet to be hired and may not be 
for some time.

Antitrust specialists say the staffing 
shortages, coupled with the challenge of 
running a pre-merger notification system, 
could delay deals and hamper the economy. 

“A pre-merger system makes sense, but 
only when the agency has enough resources 
to do it,” says Francisco Todorov, partner at 
Baker & McKenzie affiliate Trench Rossi e 
Watanabe. “That’s the challenge, whether 
they can follow this. I don’t know whether 
they can do it. I actually think they can’t.”

For years leading up to the passage of the 
revised law, CADE officials and indeed many 
in the private antitrust bar championed the 
then-proposed legal changes as a way to 
streamline enforcement and secure faster 
and stronger merger decisions. 

The country’s previous merger 
notification system was hamstrung by 
bureaucratic inefficiencies and an outmoded 
law that compared poorly with modern 
international standards. Under the last law, 
three tangentially related agencies – CADE, 
the Secretariat of Economic Law (SDE), and 
the Secretariat of Economic Monitoring 
(SEAE) – were responsible for antitrust 
enforcement. 

Now, CADE is a single, autonomous 
agency responsible for every aspect of 
competition enforcement. The SDE’s 
antitrust division has been merged into the 
investigative branch of CADE, while the 
SEAE’s competition remit is now limited to 
advocacy. 

For mergers under the previous law, 
companies were required to file their initial 
paperwork with all three agencies, then wait 
to see whether case handlers would clear 

the deal or send it to CADE, the country’s 
primary antitrust decision-maker, for further 
review. While the country’s fast-track system 
worked well, if a deal went to an in-depth 
review, progress was often sluggish. 

Of course, under the country’s post-
merger analysis system, companies could 
close deals and begin integrating during the 
antitrust review. But if CADE found that 
a deal would harm competition, it would 
have to be unwound – either physically 
or through behavioural remedies. The 
prospect of unscrambling eggs, as it were, 
was daunting for the companies involved – 
as well as for CADE, which had to approach 
competitive problems in already-closed deals 
with a surgeon’s knife, rather than a machete, 
to ensure any potential economic benefits 
remained intact. 

The revised law ushers in other changes 
as well. Merger notification thresholds are 
now 750 million reais (US$369 million) in 
annual Brazilian revenue for the purchasing 
party and 75 million reais (US$37 million) 
for the takeover target. CADE believes the 
new thresholds will both cut the number of 
filings that come in the door and help it to 
focus on those deals that are most likely to 
affect the Brazilian economy. 

When the draft versions of the new 
law were released, lawyers were optimistic 
that it would reduce red tape and make 
merger review simpler. CADE said the 
project would “bring agility to the council’s 
decisions and end the difficulties of having 
to unwind previously formalised mergers”.

But as details of the changes emerged, 
lawyers began to quietly question how 
quickly, and how smoothly, the new CADE 
could get the overhauled merger system up 
and running. 

In June 2011 – when congress was 
voting on the legal changes – CADE did 
its best to reassure local lawyers that it 
would receive the necessary budgetary and 
personnel boost to properly enforce the 
new law new. Two hundred employees were 
authorised by the new law. 

But this new staff won’t be in place for 
quite some time. Meanwhile, the 

now, the agency will 
face a ticking clock – 
and pressure from the 
business community – 
when deciding whether 
a deal could harm 
competition
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competition community wrings its hands 
and wonders just how their deals will fare 
before an enforcer undergoing a potentially 
tumultuous transition. 

It’s just after 5 pm, and Olavo Chinaglia 
is sitting at a table inside one of the 
conference rooms at the Royal Tulip 
Rio, a luxury hotel nestled at the base of 
two adjacent favelas just west of Ipanema 
beach. For two days in April, the hotel 
hosted the 11th International Competition 
Network annual conference, an assembly 
of the world’s antitrust enforcers. All week, 
Chinaglia juggled roles: welcoming host, 
diligent organiser and, of course, head of 
one of the world’s most swiftly developing 
competition authorities. 

If hosting the ICN wasn’t enough, 
the country’s revised antitrust law put the 
spotlight on Chinaglia and CADE that week. 
After days of discussion about the new law, 
Chinaglia admitted to feeling the pressure 
from lawyers and company executives who 
wanted concrete answers to the host of 
critical questions the new law raises.

In an interview this July (on page 35), 
new CADE Superintendent Carlos Ragazzo 
says that anxiety is now fading with the new 
law in place.

But, moving to an entirely new system of 
merger review is inherently difficult. Brazilian 
officials have trained with enforcers from 
jurisdictions with pre-merger notification 
systems, but things are different when the 
merger paperwork is in front of them and 
the clock on a deal is ticking. 

Under the new law, there is no way to 
stop that clock. By statute, CADE has 240 
days to review a merger, which can then be 
extended by as much as 90 days if the agency 
believes a deal may be anti-competitive. 
That’s a maximum review period of 330 
days between when a merger is filed and 
when CADE must make a decision, with 
no pause button and no shorter time frame 
for simpler deals. As the antitrust team at 
Jones Day said in a client bulletin in May, 
Brazil now has the longest merger review 
timetable of any suspensory jurisdiction, 
and may indeed overtake China as the 
antitrust enforcer most likely to hold up the 
closing of a deal. 

To address these concerns, CADE has 
created two filing forms – a complete 
form for complex cases, and a fast-track 
form for simple cases – that do not require 
close antitrust scrutiny. Mergers eligible 
for fast-track review include deals with no 
horizontal overlap or vertical integration, 
deals resulting in market concentrations 
of less than 20 per cent, acquisitions of 
stock by a controlling company, some joint 
ventures and so on. 

For complex deals, however, the new 
merger law requires CADE case handlers 
to review more company documentation 
and data than almost any other competition 
enforcer.  And the required paperwork 
is considerable: five years of sales data, 
customer and competitor information, 
pricing info, coordinated effects projections, 
data on any minority interest of more than 
5 per cent, internal memos and market 
studies, and more. 

CADE will now have to review all 
of this additional paperwork without the 
benefit of the skilled SEAE staff members 
who were previously in charge of first-
instance merger reviews. 

The pressure now falls squarely on 
CADE’s current case handlers – about 50 in 
all – to keep things running smoothly until 
reinforcements arrive. 

The country’s legislature has given CADE 
and the business community reason to hope. 
When the 200 new employees eventually 
arrive, CADE will be one of the largest 
competition enforcers in the world, with 
the human resources to handle almost any 
investigation or case before it. 

But CADE will have to wait for the 
influx of new employees to become a 
reality, at least in the short term. Hiring 
civil service staff is a contentious issue in 
Brazil. Every year, the country’s numerous 
ministries vie for a limited number of new 
hires into the government. CADE and the 
Ministry of Justice are just one part of that 
– and the political winds may blow new 
employees towards other ministries in any 
given year. 

Brazil now has the 
longest merger review 

timetable of any 
suspensory jurisdiction, 

and may indeed 
overtake china as the 

antitrust enforcer most 
likely to hold up the 

closing of a deal
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But this year, the Ministry of Planning has 
approved CADE to hire 50 new employees. 
Chinaglia says those employees are exactly 
the prescription to cure whatever problems 
emerge during the transition to the new 
law. “The 50 new case handlers will solve 
our problems,” he says. “It will double our 
capacity.” But the recruitment process in the 
Brazilian civil service system is an arduous 
one. Employees have to be trained for 
months outside of the agency, and pass civil 
service tests. CADE predicts that the 50 new 
case handlers are unlikely to join the agency 
until the second half of 2013. 

Predictions of how the country’s higher 
thresholds might reduce the number of 
filings fluctuated in the lead-up to the 
new law. Chinaglia said that the agency 
was expecting a 30 per cent reduction in 
filings, then, on the day the new law and 
merger thresholds took effect, and that 
number could be as high as 40 per cent. 
Some practitioners predicted even steeper 
declines in filings. 

Still, observers in Brazil believe the 
thresholds can only do so much to reduce 
the burden on CADE case handlers. 
“Certainly, the reduction in filings will 
help. But it’s a band-aid,” says Marcello 
Calliari, partner at TozziniFreire Advogados 
in São Paulo. Even if the drop in merger 
filings reaches levels some lawyers have 
predicted – as much as 50 per cent or more 
– the loss of the skilled, experienced case 
handlers from SEAE will threaten to delay 
deal reviews. 

Chinaglia says the agency is prepared 
to pull employees from other parts of 
the authority and train them to work 
on investigations – on cartels, single-firm 
conduct matters and, “most probably, in 
merger cases”. It’s unclear how many 
current CADE employees this may entail, 
but Chinaglia says they would also look 
to other government agencies that may be 
willing to part with staffers on a temporary 
or even permanent basis. “This, again, is 
a process of negotiation and will depend 
on the authorisation of the place where 
the person is, and the authorisation of the 
Ministry of Planning,” he says. 

There has been some success already. 
The authority attracted three employees 
from other agencies in the weeks leading up 
to the law taking effect – one permanently, 
and two on a temporary basis. Every bit 
helps. “This is the kind of solution that may 
be used more and more to the extent it is 
necessary,” Chinaglia says. 

Overall, Chinaglia is optimistic about 
the agency and its future, and he says 
practitioners should be as well. Behind 
the scenes, Chinaglia and other CADE 
officials are working to formalise guidance 
that should address many practitioners’ 
concerns, including setting deadlines for 
fast-track merger reviews that aim to clear 
straightforward deals in less than 40 days. 
The transition process will “take as long 
as it needs to take,” Chinaglia says, but he 
expects the authority will be able to review 
its performance and issue new guidance 
within a year. 

The same can be said for the extensive 
documentation the enforcer now requires 
of companies entering into complex 
mergers or joint ventures. Nothing is set in 
stone, Chinaglia says. “Any decision taken 
now, of course, is not eternal,” he says. “If 
we realise we were too soft, we can come 
back to a more strict position. But if we 
realise we don’t need so much information 
to decide the majority of cases, then we can 
make it more flexible.” Above all, he says, 
the process will take patience.

Chinaglia has already stepped aside 
to make way for Vinicius Marques de 
Carvalho, the former head of SDE and one 
of the most well-respected competition 
figures in the country. He’s returned to 
his commissioner role and left the agency 
in August. But the transition should be a 
smooth one because everyone involved 
wants a merger control system, and a 
competition enforcer, that works. Chinaglia 
says that CADE is making sure that happens 
– regardless of the growing pains the 
enforcer will have go through between now 
and then. 

“Things will settle down,” he says. “The 
final result will be a better system than the 
one we have today.”

cADE predicts that the 
50 new case handlers 
are unlikely to join the 
agency until the second 
half of 2013
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INTERNAL FEATURES: MARKET FOCUS 

REtuRn on 
invEstMEnt

With the pain in spain showing no sign of abating, spanish law firms and companies 
that invested in latin America in the 1990s are finding that the region is providing a 

valuable lifeline that their smaller, less global rivals lack, hears Rosie Cresswell
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I
n recent months, Spanish lawyers may 
have recalled the experiences of their 
friends and colleagues in Buenos Aires 
during the days of the Argentine financial 

crisis. Not only did the Argentine govern-
ment’s corralito measures give rise to a sud-
den rush of legal work – from mass banking 
litigations to company debt restructurings 
and currency conversions – but many law 
firms faced their own problems and had 
to reduce their headcounts and expenses. 
A decade on, some say fees have still not 
recovered from the impact of the depreci-
ated local currency.

Spain’s present crisis is far from a mirror 
image of Argentina’s experience during 
that time, but nevertheless, Spanish lawyers 
do find themselves guiding clients through 
their own challenging moment. “There are 
some practices which are absolutely crazy 
and there are some that are calm,” says Uría 
Menéndez’s Eduardo Rodríguez-Rovira 
about life in Madrid. Bank restructuring, for 
example, is huge given the sector’s woes and 
the so-called banking “MOU”. Litigation 
and arbitration are also proving to be busy, 
while firms are helping companies respond 
to measures taken by the government 
in reaction to the crisis – from new tax 
legislation to labour reform. On the flipside, 
M&A work is suffering because of the credit 
squeeze, and the only deals being done are 
those related to restructuring. Energy deals, 
meanwhile, have stopped dead because of a 
possible change to regulation. 

Latin Lawyer visited Madrid at the end 
of July, just before the city started to wind 
down for August as madrileños escape the 
punishing heat. With temperatures reaching 
36 degrees, the soporific atmosphere on the 
streets is at odds with the agitated headlines 
in the press and the serious conversations 
being had over the country’s predicament.

Spain is the Eurozone’s fourth largest 
economy and finds itself at the heart of its 
financial crisis, with only Greece’s balance 
sheet under more intense scrutiny. One in 
four Spanish people are unemployed, and 
the figures get far worse for the country’s 
younger population and those living in 
the south. There are concerns that Spain 
will have to follow Greece, Portugal and 
Ireland in asking for financial help as 

Eduardo Rodríguez-Rovira (top)  
and José Luis Blanco

regional governments turn to Madrid for 
aid. Already, €100 billion (US$125 billion) 
has been earmarked for its banks, which 
were hit hard by the collapse of the 
property sector (although Spain refuses to 
call this a bailout). Bankia, the country’s 
fourth largest bank, recently asked for €19 
billion, but the good news is that Santander 
and BBVA – both major names in Latin 
America – are seen to be far more resilient.

For now, Spain’s economy, like others 
in the eurozone, is paralysed by uncertainty. 
One word from the European Central Bank 
president creates pandemonium on trading 
floors; such is the volatility of financial 
markets. Some think Spain, and elsewhere 
in Europe, needs to hit rock bottom before 
it can begin rehabilitation.

Rodríguez-Rovira sees this as a transitory 
moment for Spain. “I don’t believe this 
is going to last, for good or for bad,” he 
says, interviewed over lunch in a low-key 
restaurant close to Uría’s offices. Serving 
traditional Spanish food, the restaurant bears 
signs on the wall proclaiming “We are in this 
crisis together” in response to a rise in VAT 
that comes into force from September.

Others share the sentiment. While no one 
downplays the seriousness of the country’s 
situation, they point to Spain’s powerful 
economy, big multinationals, two major 
banks, human capital and infrastructure. José 
Luis Blanco of Latham & Watkins LLP 
suggests that anyone who reads past page one 
of the Financial Times will find investment 
opportunities, such as JVs between 

“project the vision and you find a strong economy 
after a financial restructuring, with latin America 

as an opportunity” 
ÁngEl cAllEjA oF gARRiguEs ABogADos
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companies undergoing difficult times. 
“The weight of the Spanish economy, and 
particularly of Spanish companies, should 
not be undervalued,” he says. “Maybe a 
certain level of credit will be needed moving 
forward, with private equity and leveraged 
acquisitions, but there will be solutions in 
the short term.”

“Maybe the first couple of deals will 
open the gates a little – people are looking,” 
says Jones Day’s Richard Puttré.

As Ángel Calleja of Garrigues Abogados 
says: “Spain is in huge pain, there is huge 
unemployment and a huge refinancing 
problem... times are tough and we are 
maintaining profitability with effort,” he says. 
“But project the vision and you find a strong 
economy after a financial restructuring, with 
Latin America as an opportunity.”

gateway out
Spain has an advantage over countries like 
Greece or Italy: its ties to Latin America, a 
part of the world that is in comparatively 
good economic health. For many large 
Spanish companies, the region is already part 
of their core business, so it’s logical that they 
will ramp up their efforts there.

Spanish multinationals are already 
household names in Latin America and a 
steady source of business for the region’s 
law firms. They know the market and the 
culture, so it makes sense for them to focus 
their resources on growing Latin American 
economies. Calleja points out that Spain has 
a proven track record of exporting capital 
– ever since Christopher Columbus set sail 
500 years ago.

Today, Latin American assets are 
increasingly relevant to companies’ profit 
and loss accounts. “Companies can take 
advantage of the moment Spain and Latin 
America are living in. South America is 
offering high potential markets developing 
at full speed where companies can invest 
and diversify risks. It is also true that we 
are assisting divestments from non-core 
businesses to pay debt and deleverage in 
Spain, although it cannot be pointed to as a 
general trend,” says Andoni Hernández of 
Cuatrecasas, Gonçalves Pereira.

Telefónica has said it may sell some 
assets in the region, having also cancelled 

Richard Puttré (top)  
and Ángel Calleja

dividends to protect itself. But companies 
are also investing: Endesa is keen for a 
capital increase in its Chilean unit, while 
Spanish companies are regular sponsors 
of the region’s infrastructure projects. 
Santander, meanwhile, is gearing up for an 
IPO in Mexico. Of course, not all Spanish 
companies have been so lucky in the region 
of late. Some have been recent targets of 
nationalisations, the highest-profile being 
Argentina’s expropriation of Repsol’s stake 
in YPF, although lawyers say their Spanish 
clients know enough about the region not to 
fear a region-wide trend. There is, however, 
a steady stream of arbitration related to 
companies’ relationships with host nations.

“I do believe that Latin America has been 
part of a renewed focus,” says Calleja. “Smaller 
companies are following multinationals and 
doing the same. If you are in deep financial 
trouble in Spain and your industry is in 
trouble you will have problems, but if you’re 
big and have a strong capital base it’s natural 
to look at Latin America.”

For now, Latin America remains largely 
the domain of Spain’s bigger companies – 
the kind that prefer to hire the top law firms 
for advice. As such, Spanish firms with an 
established global reach are better positioned 
than those without. “If I was Santander or 
Endesa and had a Latin American deal, there 
are a limited number of Spanish firms that I 
can really go to,” says Calleja. “A lot has to 
do with leadership, which is paying back, and 
also with all the homework done in last 10 
to 12 years,” he says.

The region won’t provide a lifeline 
for the entire legal market – top-tier 
firms have the advantage. “Spain’s largest 

“our natural clients are doing business abroad, 
trying to look for opportunities in those countries, 
so the spanish legal market is forced to have an 

answer for clients’ questions”
jAiME llopis oF cuAtREcAsAs, gonçAlvEs pEREiRA
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law firms have the capacity to take a long-
term approach. A firm with 250 or more 
partners can do that. A firm with 25 partners 
needs a short-term solution,” says Calleja, 
who sees two requisites for a firm to have an 
international strategy. One is local leadership, 
be it of the entire market or of a particular 
niche. As with the Telefónicas, Endesas 
and Santanders out there, a firm can’t be 
successful abroad until it has been successful  
at home. The second requirement is time – 
to get things right or to make mistakes. That 
is something that Spanish firms can’t conjure 
up to deal with the problems at home. “You 
may see isolated individual moves, but an 
orchestrated strategy is different,” he says.

There have been some firms making 
a new marketing push for Latin America. 
Names bandied about include Roca Junyent 
and Hermosilla. “That’s a given,” says 
Cuatrecasas’ Jaime Llopis. “Our natural 
clients are doing business abroad, trying to 
look for opportunities in those countries, so 
the Spanish legal market is forced to have an 
answer for clients’ questions.”

Ten to 15 years on, Spanish firms stick to 
the same strategy for Latin America they first 
implemented when following companies 
that set out to profit from the region’s wave 
of privatisations – that is, striving to know 
the region inside out. “We must be able to 
talk to a person like you [Latin Lawyer] and 
show that we know the region. We need to 
know what’s happening, know who is who,” 
explains Rodríguez-Rovira. “We are able to 
say to the client: ‘You’ve come to the best 
place to get the best advice, whether from 
ourselves or someone who we believe can 
give you the best.’”

The strategy has been tweaked over the 
years and continues to evolve. Llopis says 
Spanish firms are looking at Latin America 
in a new light. “It’s not only time for helping 
our traditional clients in their expansion 
in new markets, but also for looking for 
new opportunities with local companies, 
developing new practices and helping 
colleagues in some countries develop special 
practices.”

Spanish firms are known for their 
alliances with law firms in Latin America; 
Garrigues has its Affinitas alliance, while 
Uría is known for its best friends’ network 
and associated school. Cuatrecasas also has 

Andoni Hernández (top)  
and Jaime Llopis

friends across the region and is deepening its 
knowledge of each country’s legal markets 
further. For example, the firm’s São Paulo 
office is “mapping legal resources in Brazil”, 
so the firm knows exactly which lawyers to 
refer the clients to for a specific requirement. 
For now, they all say they are happy with the 
status quo, Bogotá included – where there 
have been rumours about two Spanish firms 
opening up.

Hernández has just been hired by a 
Spanish-owned Brazilian company to invest 
in Mexico and Colombia, having advised 
the company in Spain. This is the type of 
work Cuatrecasas is looking for. “Where 
we don’t only have knowledge in local 
places to refer clients to the best adviser, 
but where we can participate actively in 
that advice and bring extra value,” says 
Hernández.

Latin American clients are an important 
source of business given their rise in 
sophistication and growing tendency to do 
cross-border transactions, which is where 
Hernández thinks Spanish firms have the 
advantage in the role of international 
counsel. “Many legal systems are based on 
Spanish legal systems so there is a close 
legal culture, the language is the same and 
we have a good advantage of experience,” 
he says. Unlike UK or US firms, Spanish 
firms operating in the region do not have 
Latin America practice groups. “It’s not the 
monopoly of a Latin American desk or 
those who speak Spanish. Latin America 
is at the core, it’s not a foreign desk,” says 
Rodríguez-Rovira.

That said, given the prevalence of New 
York law and finance in the region, US 

“We must be able to talk to a person like you and 
show that we know the region.” 

EDuARDo RoDRíguEz-RoviRA oF uRíA MEnénDEz
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firms are more likely to lead transactional 
work – regardless of whether the client is 
from the US or Europe. “The supremacy of 
New York in finance is uncontested,” says 
Blanco. “Be it debt, private equity or capital 
markets, any deal of a certain volume will 
have a New York component. That applies 
to corporate transactions too.” He thinks the 
role of Spanish firms depends on the strength 
of the links to the parent company in Spain. 
“The relevance and importance of Spanish 
firms in this area relates to the importance 
of Spanish companies in key industries,” he 
says, noting that this is not a new discussion. 

Spanish firms don’t see themselves as 
in direct competition with US law firms. 
Calleja sees the Latin American market as 
having grown more efficient in the last 
10 years – particularly because more Latin 
American lawyers have US law experience 
and Spanish firms are better informed of 
solutions to US law problems. “The way 
we ask questions and address deals is more 
efficient than five to 10 years ago. That’s 
good for clients,” he says. “Timing improves 
and we can add value in other areas.”

Role reversal
Meanwhile, Latin American investors are 
flying over with greater frequency to see 
what opportunities there are in Europe – 
providing yet another lifeline for Spain. 
That’s not to say they weren’t around 
before – Brazil’s Camargo Corrêa, Mexico’s 
Bimbo and Carlos Slim have all been 
involved in high-profile deals of late.

Rodríguez-Rovira sees promising 
prospects overall. Uría has also advised 
some Mexican companies in their attempts 
to break into the country. He wouldn’t be 
surprised to see Latin American companies 
express an interest in the privatisation 
of Spain’s regional media companies and 
doesn’t disregard Slim targeting Spain, 
which would see him encroach on the 
territory of his arch-rival in Latin America, 
Telefónica. And those are just the most high-
profile names – there is also interest from 
medium-sized companies. Whereas Spanish 

“opportunities exist and markets can deal with good 
and bad expectations, but uncertainty kills” 

AnDoni hERnÁnDEz oF cuAtREcAsAs, gonçAlvEs pEREiRA

companies invested in Latin America’s 
regulated industries, Latin Americans are 
looking to do business in all industries, and 
would use Spain as a gateway to the rest of 
Europe.

Puttré says “non-Spanish companies 
are circling round sniffing out value and 
looking to buy distressed assets.” But Latin 
American investors are not just interested in 
distressed assets. “Latin American investors 
are sophisticated, educated and professional. 
They are very serious,” says Calleja. Added 
to that, they are accustomed to living 
during a crisis. “They address the situation 
in Spain in a less dramatic way,” says 
Calleja. “It’s really a very good professional 
experience. These are respectable smart 
guys, most highly educated in the US, and 
they have managed crises.”

That being the case, they are not about 
to make rash decisions. As Hernández says, 
uncertainty is killing investment in Europe; 
everyone is looking, but few are taking 
action. “Opportunities exist and markets can 
deal with good and bad expectations, but 
uncertainty kills... you can’t make informed 
decisions on the basis of calculated risk,” 
he says. Once things become clearer, he 
sees “huge opportunities for well-prepared, 
experienced companies which are already 
internationalised.”

Blanco says this process is still in its 
inception and only likely to really take off 
in two years from now. He expects young 
industry champions from Mexico, Brazil 
or Colombia to enter the game. “Those 
companies might have a role in what I 

would call ‘free capitalisation’ of the Spanish 
industries in the years to come,” he says.

Waiting out the rain
Europe is at an important moment in its 
history. How it emerges from the crisis 
will define the continent for years to come. 
“The logical and economic reasons only 
point to one viable solution; if Europe 
wants to continue to be a relevant player, 
we need to keep together and come out 
stronger than we came into this crisis,” 
believes Hernández.

For now, conversations about countries 
leaving the euro centre on Greece, but even 
if the currency collapsed entirely, Calleja 
says Spain will survive in the long term. “If 
Spain goes back to its currency, we will still 
be here,” he says, remembering Argentina 
in the days of the corralito. “[Firms] adjusted. 
They didn’t make so much money, but after 
the corralito the firms that stayed on top 
were those at the top before. We need to be 
under the umbrella to withstand the rain, 
but the rain will stop.”

The Spanish legal market is robust – 
Blanco considers Spain to be home to 
the strongest law firms in Europe, setting 
aside the UK. That said, he does think the 
market has a problem of overcapacity after 
30 years of continuous growth, meaning it 
could see adjustments and firms might use 
the moment to reconcile size and ambitions 
with the domestic situation, but even after 
that he feels confident that the Spanish 
legal market will continue to be strong.
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compensating partners is no easy feat. All partners, be they ambitious young lawyers 
with grand ideas for the firm’s future who are keen to put the hours in or old hands 
approaching retirement with a wealth of experience to offer, have their own view of what 
they are owed. Meanwhile, a firm needs to be able to stick to its strategy, maintain its 
position in the market and make a profit – all of which requires keeping hold of talent. 
over the next few pages, we publish the results of our regionwide partner compensation 
survey, in which we uncover what trends exist among latin American law firms.
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INTERNAL FEATURES:  
STRATEGy & MANAGEMENT
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“There is no perfect system,” remarks one lawyer drily, 
in response to the question of whether his firm is 
happy with its compensation system. “One only chooses 
which perverse effect or inefficiency is worth tolerating.” 
Perfection – in terms of pleasing everybody – may well 
be unattainable, but nevertheless, getting as close to it as 
possible is something that law firms spend a lot of time and 
money trying to do. 

There are numerous methods of remunerating partners, 
of which there are multiple variations that range in 
complexity. Firms might use a system that was devised 
by partners at the outset, or call in consultants to invent 
a new model tailored to its needs. Latin Lawyer’s partner 
compensation survey aims to uncover the most favoured 
systems and the reasons why they are in place. We asked 
Latin Lawyer 250 firms to share what systems they use and 
what they like and dislike about them. We also asked what 
factors they consider most important when deciding on 

compensation and requested details about the age of the 
system, the size of the partnership and other factors. Here, 
we share our findings. 

The most commonly used system among respondents 
is lockstep (21.7 per cent). Alongside that, some 20 per 
cent use a modified version of lockstep, where partners 
are compensated based on seniority, with performance-
related measurements factored in. That amounts to some 
40 per cent of firms compensating partners based on 
seniority, with around half of those having introduced 
performance measurements over time. Here, it’s relevant 
to note that lockstep systems have been in place 
for an average of 32 years, while modified lockstep 
systems have been in place for 15.1 years on average. 
Approximately one-fifth of firms use the simple unit 
formula – where compensation is calculated by a purely 
objective calculation that tends to include measurements 
to incentivise certain behaviour. A quarter of firms use 

Graph 1:  compensation systems used  
in latin American law firms
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our survey shows that while lockstep remains the most used method of compensation, the vast majority of latin American firms reward 
performance in some way. here, leading consultants share their thoughts on the findings with Rosie Cresswell
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a mix of these or another system entirely, including a 
notable group of firms that have moved completely away 
from seniority to use an incentive-based point system 
decided subjectively. Beyond that, 6.7 per cent divide 
profits between partners equally, just 5 per cent use the 
eat-what-you-kill model, while a very small number use a 
team-building compensation method or 50-50 subjective/
objective formula (see graph 1).

The results do not uncover a prevalence of certain 
systems used more in some countries than others, but 
those countries that generated 10 per cent of respondents 
or more – Argentina, Brazil, Mexico and Peru (see graph 
2) – could be worthy of further analysis. Argentine 
respondents use a mixed or other form of system the most, 
followed by lockstep, then modified lockstep. In Brazil, 
respondents use modified lockstep the most, followed by 
lockstep and simple unit formula. Mexican and Peruvian 
firms use a range, with no one system favoured. 

The prevalence of lockstep or modified lockstep 
is to be expected in a maturing market like Latin 
America. “Generally speaking, lockstep is not uncommon 
in emerging countries as firms begin to mature,” says Brad 
Hildebrandt of Hildebrandt Consulting LLC. “It doesn’t 
usually hold up in the long term; modified generally takes 
hold as firms start to grow.”

In pure lockstep systems performance is not remunerated. 
One firm that is happy with the model says such measures 
are unnecessary because the clients keep coming and 
management is seen as an inherent responsibility for 
partners, who care about the firm’s growth. But many 
firms have decided that rewarding performance is crucial; 
Norman Clark of Walker Clark LLC says compensation is 
one of the three things he is asked about by firms in Latin 
America the most (the others are strategy and succession) 
and this is usually because firms want to add a performance 
component to an existing lockstep system.

This is reflected in the large portion of respondents 
saying they use a modified lockstep system, which can take 
into account any number of performance measures deemed 
important by a firm, and these are often reviewed annually 
to ensure compensation is in line with the firm’s present 
strategy. The need to reward performance is also explained 
by the fact that a fifth of firms use a simple unit formula 
– in which performance measures can be included in the 
calculation. A number of firms have removed seniority from 
the equation entirely and point out that “senior partners 
tend to have higher degrees of business generation success”, 
whereby the issue takes care of itself.

Graph 2:  geographical spread of 
respondents

Argentina

Bolivia

Brazil

central America

chile

colombia

Ecuador

Mexico

peru

panama

uruguay

venezuela

17%

5%

18%

7%
7%

3%

5%

13%

3%

10%

7%

5%



Click here to return to contents 22

WhAt pERFoRMAncE MEAsuREMEnts MAttER? 

The key is to remunerate partners in such a way that 
performance is aligned with the firm’s strategy, be it growth, 
consolidation or market recognition. Hildebrandt says his 
Latin American clients’ biggest issues relate to market 
competition for talent and fostering institutional client 
relations. For example, he recalls a recent client whose 
remuneration system meant partners were only focused on 
their own business rather than cross-selling, in which case 
modified lockstep or a merit-based system would help. 
Hildebrandt sees firms he works with linking performance 
mostly to client responsibility, hours performed, delegation 
of work and contribution to the firm.

We asked what factors are most important when 
compensating partners. Personal productivity and client 
generation came top, closely followed by seniority, 
teamwork and client service (see graph 3). Cross-selling 
and non-lawyering activities (marketing, pro bono, legacy, 

training, etc) scored lowest, perhaps because they are 
hardest to measure. “They all believe it’s important, but 
when you try to reward it financially it’s very complex. 
A lot of people stay away from that,” says Clark. Janet 
Stanton of Adam Smith Esq says this is identical to what 
happens in the US. “Non-lawyering activities are always 
the lowest as lawyers don’t have regard for things other 
than the practice of law, even though a lot of those other 
activities make a huge contribution to the firm.” One 
respondent says: “We believe that it is key for the firm 
that partners, associates and staff are remunerated with 
a system that fosters commitment, creativity, hard work, 
willingness to grow, teamwork, and profound sense of 
belonging to a common project that harbours virtuous 
individual projects.” The interest in institutionalism 
and cohesiveness explains the unpopularity of 
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eat-what-you-kill, which by many is not seen as a true 
partnership, but as a cost-sharing scheme. Clark notes that 
firms that have used eat-what-you-kill are now moving to 
towards some kind of recognition of seniority – such as 
modified lockstep.

Some firms confessed to struggling with how to 
factor rainmakers into the compensation system without 
upsetting them or the rest of the partnership. For example, 
by how much and for how long should a rainmaker be 
rewarded for bringing in a client, and what if more than 
one partner brought the book of business? One firm 
operating a lockstep system takes a dim view of rewarding 
rainmakers. “Our experience indicates that to compensate 
a partner for the business brought converts that attorney 
into a ‘broker’, far from the task that should be complied 
with by an attorney – that is, to work equally for every 
client of the firm, with the same intensity.” It is not easy 
for a large firm to attribute the winning of one client to 
just one lawyer, when it might be the result of the profile 
of the whole firm. Clark usually tells firms that if they 
are relying on one or two rainmakers then they probably 
need more partners who are capable of generating work. 
“Our approach is that if people have the skills they can 
be very effective in generating new work – but they need 
the skills.”

Calculating compensation based on merit allows firms 
to remunerate partners who add value to the firm in quite 
different ways, be it through management, rainmaking 
or straightforward grafting. Ambitious young dealmakers 
can work harmoniously alongside “partners who want 
to take the slow track”, safe in the knowledge that they 
will be compensated accordingly. Of course it’s impossible 
to keep everyone happy, and those using lockstep or 
purely objective compensation systems say tensions are 
reduced by the fact that remuneration is not in the hands 
of a managing partner or small group of partners. What 
most respondents did agree on is that transparency is the 
way forward in this regard. Almost 90 per cent say they 
have transparent partner compensation systems, where 
partners know what each of them earns. Again, this is to 
be expected – Bruce MacEwan of Adam Smith Esq says 
the figure would be even higher in the US. Clark says that 
there is tremendous discontent among junior partners in 
firms using ‘black box systems’, although this tends to be 
over not knowing what they need to do to succeed rather 
than worrying about whether compensation is fair or not. 

While Latin American firms are concerned about 
growth and staying ahead of local rivals, they mostly 

haven’t yet been compelled to change their systems 
because of the arrival of external competition, as has been 
the case in other markets, such as those in Asia. Foreign 
firms opening up in a market can have a big impact on 
compensation models when star partners are lured away 
by better packages. “External firms can offer more money 
than lockstep to partners that have large book of business,” 
notes Hildebrandt. Right now, Mexico’s legal market has 
seen the effects of foreign players given the presence of 
US firms and its proximity to that market, although our 
survey results do not suggest one system is favoured over 
others in that country. Venezuelan firms have also had to 
adapt to compete with foreign names. Brazilian firms for 
the time being do not have the threat of foreign players 
given regulatory restrictions while there is little pressure 
elsewhere in the region, perhaps with the exception of 
Colombia, which has seen the arrival of two foreign firms 
in the past two years.

When evaluating their compensation systems, it’s not 
unusual for firms to seek inspiration from friends in other 
markets. A partner of one leading Mexican firm attests to 
having consulted colleagues in the US, the UK, Argentina 
and Brazil. Hildebrandt notes that there is a tendency 
among Latin American firms to look to the US, which 
is unsurprising. This can help explain the prevalence of 
merit-based systems, given that US firms are performance 
focused (in comparison to leading UK firms, which are 
famously lockstep), but there are still huge differences 
between the US market and that of Latin America.

For the large part, law firms in Latin America do not 
have big partnerships. Only Brazil is home to a significant 
number of law firms with more than 100 lawyers, and 
therefore more partners. In the 2012 edition of the 
Latin Lawyer 250, just 16 firms in the region (excluding 
Brazil) have partnerships of 20 or more lawyers. While 
there may be a few more after the year’s promotion 
rounds, it’s nevertheless unsurprising that almost half of 
the survey’s respondents have partnerships of 10 or fewer 
lawyers. (Some 30 per cent have 11 to 20 partners, and 
11.7 per cent have 21 to 30 partners.) The average size 
of respondents’ partnerships is 15, and most of those 
will be in the same city, meaning there is far less need 
for complex compensation systems used by firms with 
hundreds of partners across multiple jurisdictions. (Stanton 
sees some US firms with 12 levels of partnership that 
have “astonishingly complex” levels of profit sharing.)
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WhEn is it tiME FoR A chAngE?

While respondents are overwhelmingly happy with 
the systems they have in place, they acknowledge that 
this could change down the line as the firm or market 
evolves. Those that are considering change are doing 
so mostly to promote growth, to generate greater 
incentives for performance and to encourage the 
participation of younger partners.

Overhauling systems is not easy. Clark says that 
for the most part firms are usually very conservative 
in their approach to changing their compensation 
systems, with few wanting to embark on a radical 
overhaul. After all, altering the compensation structure 
can mean casualties, as various firms have found when 
high-profile partners have upped and left because they 
felt they were getting the raw end of a deal. “They 
want to make changes that are relatively simple, that 
are fair and will reward and motivate what they want 
to do,” says Clark, which explains the migration to 
modified lockstep from lockstep.

The average age of respondents’ compensation 
systems is 19 years. Clark notes that firms are motivated 
to adjust their remuneration structure to provide for 
succession – a major issue for law firms in Latin 
America today. As one Brazilian respondent forcefully 
says, introducing performance measure removes the 
existence of “fat cats” (complacent partners) “who 
obtain important positions in their early years and 
then live long on their laurels, becoming a burden 
to the firm and the younger partners – this is almost 
a constant pattern in most older Brazilian firms.” 
As many firms have learnt over the years, failure 
to empower – or reward – the younger generation 
sufficiently can result in regrettable departures. Brazil’s 
growing market has recently seen an influx of new 
competition, the result of high-profile splits motivated 
in part by dissatisfaction with compensation at their 
former firms. (It’s perhaps noteworthy that all of 
our Brazilian respondents have overhauled their 
compensation systems in the past 15 years, and five in 
the past five years.)

Looking further down the line, it seems likely 
that more firms will move towards performance 
measures, while seniority will continue to play a role 
in partner compensation. Hildebrandt believes that the 
migration towards modified lockstep will continue. 
Clark agrees the dominant system will be a blended 
one, rewarding seniority with very carefully defined 
elements of performance. Whatever the trends, Latin 
Lawyer hopes to be able to track them in its regular 
partner compensation survey. 

lockstep – in favour of teamwork
An example provided of the pure 
lockstep system is where a firm pays 
interest to partners based on the 
capital each has in the firm, taken 
from annual profits. The interest rate 
is based on the years they have been 
at the firm, up to a limit of 23 years, 
after which partners all receive the 
same amount.

The lockstep system’s popularity 
lies in the fact that it promotes 
teamwork – the overriding reason 
respondents attest to liking this 
method of compensation. Lockstep 
puts the focus on pursuing the firm’s 
best interests by reinforcing a culture 
where clients are viewed as belonging 
to the firm and not the partner. This 
prevents any kind of friction over 
who should work on what, meaning 
firms can assign the best lawyer for the 
job without creating issues regarding 
the job’s importance or economic 
relevance. Because compensation 
is fixed and objective, there are no 
discussions over who is entitled to 
what, which gives partners a sense 
of security. Lockstep also encourages 
partners to do non-lawyering activities 
such as marketing and administrative 
duties. “Each lawyer is able to develop 
and use his or her special capabilities 
and characteristics to contribute 
to the firm in very diverse ways, 
without feeling that those who have 
more marketing skills or work on 
higher profile cases will be better 
compensated,” says one respondent. 

“In this way, if one lawyer is member 
of more boards or travels more or 
works on more high-profile cases, it 
is because we think that he or she is 
better suited for those purposes, but 
no one is seeking to do those things 
because he or she will earn more.”

Of course, the downside of a pro-
team system is that it doesn’t foster 
individual ambition or initiative, or 
deal effectively with low-performing 
partners. This could cultivate “free 
riders” who may think they can get 
away with not bringing in clients 
or engaging in cross-selling. Their 
decision to work less can generate 
ill feeling among high-performing 
partners and lead to an unproductive 
working atmosphere. There is therefore 
a need to monitor performance 
closely, or introduce performance 
measurements.

Modified lockstep – because perfor-
mance matters
In modified lockstep systems, 
performance is factored into 
remuneration, which can be 
calculated through peer review, at 
the management committee’s 
discretion, via objective calculation 
or a combination. Respondents 
providing details of their systems 
reveal that they vary in complexity. 
One of the more developed examples 
sets out four levels of partnership 
seniority, with quotas determined on 
the basis of subjective assessment of 

in your words
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partners’ contributions to the partnership. 
Every year, the partnership issues 5 per cent 
of new quotas to existing partners, with four 
elements influencing the changes: being a 
team player, quality of work, team leadership 
and contribution to the firm’s image building 
and origination of new work. A complex 
points system is often used by a compensation 
committee to produce the final figure.

Firms like the fact that modified lockstep 
fosters team spirit while promoting individual 
ambition. The system can be tailored to 
meet both the firm’s needs and those of 
the partners. Partners can work at their 
preferred pace without causing tension 
among colleagues and the system still respects 
seniority. Meanwhile, managing partners 
can incentivise those behaviours required to 
meet the firm’s strategy, be it expansion or 
consolidation, and adjust the formula as time 
progresses.

The system puts the focus on overall 
productivity by compensating results and a 
firm can match the best resources to a client’s 
specific needs. Respondents also say it reduces 
disputes over client recognition or billing and 
promotes stability.

The most common grievance is that the 
system can be rigid in dealing with certain 
situations. For example, it does not address 
short-term performance, be it negative or 
positive, such as immediate recognition 
of significant contributions by individual 
partners or penalties for non-performing 
partners. It can also take longer to promote 
high achievers. It is also said to be too 
subjective, and can rely too heavily on the 
discretion of the management. Some say 

they are considering tweaks to the system to 
address short-term performance issues.

simple unit formula – compensation as an 
administrative task
The simple unit formula, where firms reward 
partners via a purely objective calculation, 
also proves popular. There are variations on 
the theme. One firm describes a balanced 
scorecard system similar to those used by 
some of the Big Four audit firms. Partners are 
attributed units and at the end of each year, 
each partner has to allocate key performance 
indicators in a balanced scorecard reflecting 
how his or her performance will be in the 
following year. If the partner exceeds or falls 
short of those KPI targets for that year, he 
or she earns or loses units. Profits are then 
allocated to the units and paid out to the 
equity partners. The equation can take into 
account various measures including client 
origination, performance and management 
duties, and varies substantially according to a 
firm’s needs. 

The most cited advantage of using 
an objective formula is that it promotes 
sustainable growth by providing incentives. 
It is also considered by most to be largely 
fair and easy to use – one firm describes 
distribution of partner compensation as 
“almost an administrative job”. The objective 
element means it is non-contentious: “Future 
partners and existing partners need not worry 
about the uncertainties of subjective systems 
or the possible unfairness of lockstep,” says 
one respondent. Alongside such “harmony”, 
the formula has the advantage of being able 
to take into account a wide range of factors. 
A formula can be constructed in such a way 

that it encourages partners to leave their 
“comfort zones”: “They have to do a little bit 
of what they are not very keen on doing, be 
it marketing, rainmaking, coaching, writing 
articles, etc.”

A common negative among respondents 
is that the system doesn’t please all partners, 
who might dispute the percentages assigned 
to certain elements. For example, rainmakers 
have been known to oppose formulas 
that don’t recognise that skill sufficiently. 
Meanwhile, it may encourage partners to 
neglect duties not included in the formula. 
Some might not like the fact that it does 
not create a huge distinction between the 
compensation of the most junior partner and 
the most senior partner. Meanwhile, partners 
approaching retirement could find the system 
rigid, while ambitious young partners might 
consider the system “too slow” to recognise 
their achievements. Firms would consider 
changing systems to promote and compensate 
firm-wide and team efforts and teamwork, 
and recognise more the productivity of each 
lawyer and practice group, while one firm 
is considering penalising non-productive 
partners.

subjective incentive-based – when seniority 
doesn’t count
A number of firms have decided that seniority 
should not be directly taken into account 
when remunerating partners. They have 
introduced tiered point systems that are used 
by a compensation committee to appraise 
partners. For example, one firm allocates 
partners a certain number of points with a 
possible range of 100 to 500 points in 

We have all read the pros and cons of various partner compensation systems, but what do latin American firms think in 
practice? Rosie Cresswell reports on the experiences of what works and what doesn’t in the more frequently used of the 
compensation systems, as shared by respondents to our survey
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which a partner with 500 points will earn 
five times as much as those with 100 points. 
Points are re-evaluated annually for the 
coming year. The firm doesn’t give weight 
to individual compensation criteria, which 
allows it to subjectively assess each person’s 
overall contribution. This means some 
partners will have business development as 
their primary contribution, while others are 
evaluated on the work they do for clients. The 
highest compensated partners are those who 
are strong performers across all factors. For 
a limited number of partners, management 
activities would also play a significant role. 
Seniority does not play a formal role, though 
more senior partners tend to have higher 
degrees of business generation success.

The benefit of this system is that tailored 
goals allow partners to make the most of 
their strengths, while aligning interests to 
focus on the firm’s success.

Equal partnership – the socialist scheme
All firms using the equal partnership system 
have fewer than 10 partners and three-
quarters of those have had the system since 
the firm’s creation. This is not surprising 
given that equal partnerships are typically 
used in the early days of a firm being 
founded by a small group of lawyers.

One firm describes its scheme as socialist: 
all partners receive an equal net fixed 
monthly salary and share profits equally. The 
partnership is 100 per cent equal – partners 
have the same percentage of shares in the 
firm and receive the exact same monetary 
and non-monetary benefits regardless of 

age, client generation or productivity. The 
advantage of this system is that it promotes 
stability and cooperation between partners 
and avoids discussions between partners 
about who brought the client or case to the 
firm. Younger partners and those practising 
in niche areas of law also find the scheme 
attractive. 

The firms using this system acknowledge 
that it does not promote growth. “It has 
worked fine up to now, but with the 
increase in size of the firm it seems useful to 
tailor the system in order to consider other 
elements... and encourage the participation 
of younger partners.”

Eat what you kill – more than cost sharing?
Just a few of our respondents operate an 
eat-what-you-kill system. Users say the 
system’s advantages are that it encourages 
productivity and forces partners to promote 
the firm by placing the focus on revenue, 
while allowing newer partners to grow. It’s 
also seen as fair as hard-working partners 
don’t feel they are carrying others, and is 
relatively easy to implement. But critics 
say it is not a true partnership, but a cost-
sharing model. As such, it does not foster 
internal growth, given this depends on 
partners sharing clients; if there is no trust 
among partners it can become divisive. 
Relationships are also tested by the uneven 
distribution of income and the partners may 
not be sure where the next work is coming 
from. Furthermore, it focuses on short-term 
results rather than long-term growth that 
requires partners to invest.
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Breaking up might be hard to do, but sometimes it’s 
unavoidable. Rosie Cresswell sets out eight pieces 
of advice from lawyers who have been through the 

experience of a law firm separation, be it through leading 
a departure or keeping the remaining firm on track

Darling, I want a

Divorce
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 law firm partnership is likened to a 
marriage with good reason. Partners have 
often worked together for decades and in 
some cases grafted together to build a firm 

out of nothing but a shared dream. When one side 
decides to turn his or her back on that, it’s not easy to 
keep emotions out of it. In keeping with the imagery, 
a split is tantamount to divorce.

This article seeks to set out the dos and don’ts of a 
high-level separation – when a name partner or a large 
group of partners leaves the law firm, either to start 
their own operation or to join a competitor.

A law firm split can be defined as an actual sale 
of a percentage of the partnership or a legal division 
in the partnership, at which point a new legal entity 
is created. What happens more typically in Latin 
American markets is that the partner resigns from the 
firm, with or without a team in tow. That in itself is 
fraught with complications, from the division of assets 
and lawyers to communicating the news to clients and 
the market. 

Outside of Brazil, there are few firms with more 
than 100 lawyers in the region, so the departure of 
significant players or large numbers is keenly felt. If 
not handled correctly, the process can escalate into 
something more unpleasant, leaving a bitter taste in the 
mouths of all involved.

Last year, an above average number of Brazilian 
law firms experienced a break-up in some shape or 
another; in one particular week there were three. 
Brazilian firms are busy and able to charge higher fees 
than before. Brazilian lawyers, meanwhile, are in high 
demand; their career opportunities have never looked 
better. All this is testing traditional law firm structures, 
while in some cases, lawyers who are tired of watching 
a small group of partners pocket most of the profits 

are spinning-off to form their own outfits in the belief 
they can do it better. 

Splits are regular occurrences in Mexico. Groups 
of lawyers frequently jump ship and there is usually a 
high-profile separation at least once a year. Some say 
the movements in the Mexican market are a symptom 
of the presence of US firms. Not all the blame can be 
laid at the door of US firms, however. Mexican firms 
are under considerable fee pressure and are the first to 
admit that there is a penchant among lawyers for their 
names to appear above the door. 

Separations take place in all legal markets, particularly 
those undergoing change or existing in challenging 
business climates. There has been a spate of high-profile 
moves in Peru, including the dissolution of two law firm 
mergers, again in the space of a week. Meanwhile, the 
first few months of 2011 were a turbulent time for some 
firms in Argentina.

Disagreements over management issues or firm 
strategy are the most common reasons to part ways. It 
may be that partners do not feel they are getting a big 
enough share of the pie, either because of what they 
perceive to be an outdated compensation system or as 
a result of a new method that puts them out of pocket. 
Perhaps one team is convinced that a boutique approach 
is the way forward, a theory that is automatically at odds 
with the full service ambitions of the wider institution.

Whatever the reason, taking the plunge to break 
away has significant consequences for both sides and 
must be handled with care. Certain practices, such 
as keeping business as usual, should be adhered to, 
while others, like badmouthing the other side in the 
press, should be avoided altogether. Here, lawyers with 
experience in the process share some words of wisdom 
about how to get through a break-up comparatively 
unscathed.
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Break the news with care

“I spent lots of time making sure everyone was 
aligned with those principles.”

Where possible, be as transparent as possible when communicating 
separation plans to the firm. Being direct and giving all the facts 
straight up is not just a matter of courtesy; it helps to smooth the 
ensuing negotiations. 

One partner says he learnt about a fellow name partner’s decision 
to leave the firm with his team on the Friday, but only found he 
was moving to a rival firm when an email was sent to clients on the 
Monday. The firm had to move fast as events were unfolding around 
it. 

Surprises don’t help anyone, so it’s important to ensure the 
partnership is well informed of the departing team’s intentions – 
where they are going, the lawyers they plan to take, and the clients 
they plan to pitch for.

Internal communications matter: rattled staff will likely have 
questions about the firm’s future that need to be answered to ensure 
feelings of uncertainty are put to rest and business can continue as 
usual. The announcement will be made differently depending on 
the size of the firm; an institution of 300 lawyers will require quite 
a different approach to a team of 20. In smaller firms it’s advisable to 
announce the news in person, and some have found it makes sense 
to charge practice heads with telling their teams. When Luis Rubio 
left Rubio Villegas, both sides wanted to pass on the message that the 
firm would continue, and that his decision was down to the type of 
work and clients he was aiming for rather than any internal problems. 
“It was difficult for some of the employees to understand why the 
son of the founder of the firm wanted to leave,” says managing 
partner Juan Carlos Partida. “Once they realised that the other 
nine partners declined an offer to become just an office of a US law 
firm and continue with the legacy of more than 45 years, the morale 
was up in no time.” 

For those rousing the troops it’s equally important to be clear 
about future plans to those following them. When orchestrating their 
departure from Lefosse Advogados five years ago, José Orlando 
Lobo and Valdo de Rizzo gathered the new team and discussed 
the principles that would guide the new firm. “We spent lots of time 
making sure everyone was aligned with those principles,” Lobo says. 

Establish who is going

“When you reach a situation of dissatisfaction, 
you know who is not satisfied.” 

When it comes to who is making the break, groups are usually 
established naturally. Human nature dictates that some individuals to 
relate to each other more than others, lawyers included, and affinities 
are often found between certain practice areas. 

For partners, the decision of whether to stay or go is often clear 
cut. “When you reach a situation of dissatisfaction, you know who is 
not satisfied,” says Cristian Mitrani, who left what is now Bruchou, 
Fernández Madero & Lombardi to found his own firm, now Mitrani 
Caballero Ojam & Ruiz Moreno Abogados. Sometimes events 
dictate how the split occurs. For example, Lobo led a spin-off from 
Lefosse because Linklaters, the UK firm to which the Brazilian firm 
is affiliated, was revising its global strategy to focus on premium work; 
something that he did not feel made sense for his practice at that time. 

Amassing an associate pool can be tricky, as they often work 
with more than one team. Giving lawyers and other staff the option 
whether to stay or go is a good way to ensure everyone feels 
comfortable going forward. “We interviewed the lawyers and they 
interviewed us, so they made the decisions,” says Lobo. 

Mitrani says: “in circumstances like this you would bring along 
most people who want to go with you. You wouldn’t leave anyone 
out of it who wants to come.”

A word of caution: not everyone who is expected to follow will. 
In some cases there will be some lawyers who are torn between 
the two sides, as was the case when Rubio was negotiating with 
Greenberg to take the whole firm with him. “I was trying to get the 
whole firm but couldn’t. Some partners got cold feet,” remembers 
Rubio. “They just weren’t too sure they would fit in with the 
culture, and not sure about the hours and different structure.” In the 
end, Rubio joined Greenberg with a group of associates and made 
strategic hires from other firms.

It’s advisable to ascertain numbers as swiftly and smoothly as 
possible – a period of indecision can be damaging in the short-term 
as it sends out mixed messages to the market. “You are embarking 
on a new venture and you don’t know how clients will react,” says 
Rubio. “I assumed lots of clients would come and I was right, but 
having different messages from partners about who are staying 
and who are leaving is the hard part... it’s hard to have objective 
information for clients.”
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Don’t drag the client into it

“The first priority is not to involve clients; allow 
them to remain working with the lawyer he 
wishes.”

Clients need to know about the separation – not least because they 
have to reach their lawyers – but they don’t need to know all the gory 
details. “They understand it, but they don’t like to move. They care 
about getting a good service and price,” says Rubio. 

It is the client’s choice whether to follow the departing partners 
or not. “The first priority is not to involve clients; allow them to 
remain working with the lawyer he wishes,” says one observer. In 
many instances the client is either served entirely by the team leaving 
or the remaining firm, which makes for a clean split. Take Nader’s 
departure from Jáuregui: while this was a large-scale departure, 
including some 10 partners, dividing clients was comparatively simple 
because Nader’s banking group had its own, separate client base. 
Had it been the M&A team spinning off, the situation could have 
been more complicated because acquisition work typically demands 
complementary services of other practice groups, such as tax or 
antitrust law. 

For those clients relying on a firm for a variety of services, 
whether to follow just one of those service providers is a more 
difficult choice. Mitrani thinks they are more likely to stay with the 
lawyers providing the most value added in terms of service. Whatever 
their decision, both sides should accept it rather than protesting. “We 
are service renderers, therefore the relationship with the client should 
be our main priority. With this in mind, there must be cooperation 
between the firm and the departing lawyer,” says Jorge Eduardo 
Gouvêa Vieira of Gouvêa Vieira Advogados, which recently saw a 
group of partners leaving because they disagreed with a management 
restructuring.

Lawyers who have decided to leave their firms for new ventures 
say clients are largely understanding given the shared loyalty that 
exists. “Clients tend to give you a vote of confidence in the choices 
you make,” says Mitrani. The key is to be transparent and make the 
process as smooth as possible for them. “Be very open with your 
clients, be very frank,” advises Rubio.

Maintain business as usual 

“If you break or disrupt the service, no matter 
how good you are, thereafter there will be people 
unhappy with the service.”

It’s crucial to make the transition process as smooth as possible to 
ensure all involved continue providing a high quality of service for 
clients. Both sides should keep an eye on files, deadlines and court 
dates to ensure nothing slips through the net. “One of the most 
important problems is you need to continue doing business,” says 
Mitrani. “There is a huge impact in terms of timing and getting these 
things resolved; both when getting a firm set up or a firm to continue. 
This has a substantial impact on time available for clients.”

As one lawyer comments sagely, “If you break or disrupt the 
service, no matter how good you are, thereafter there will be people 
unhappy with the service.”

The departing lawyers will need a place to work. Rubio remained 
in Rubio Villegas’ premises for some time after the split until 
Greenberg had secured office space, which wasn’t comfortable for 
either side but provided a useful stopgap. They will also need access 
to their clients’ documents. The transfer of files signals the final nail 
in the coffin, so it’s one of the more painful elements of a separation 
for the remaining firm. Even if it can be difficult to swallow, the 
firm won’t be doing itself any favours if it puts up a fight, so requests 
for files should be dealt with smoothly and efficiently, even if it is a 
longwinded process.

These documents are the client’s property, so their wishes have 
to be accounted for – do you consult them or just go ahead? 
Furthermore there can be a lot of data at stake. One firm had to 
deliver corporate documents for more than 100 clients, which took 
place over a month and included up to 120 boxes of files for some 
companies. Hauling these documents from a warehouse out of town 
to the new firm’s office racked up delivery costs and took up the time 
of staff. But who incurs these costs? The remaining firm doesn’t want 
to pay, but neither will the company. The solution is to first ask the 
client whether they need absolutely everything. “Anyone requesting 
any document is doing a disservice to the client as it’s forcing the 
client to incur unnecessary expenses to get historical but not practical 
documents,” says one. 
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get your story straight – together 

“Some details aren’t supposed to be disclosed.” 

The market is going to hear about the separation at some stage, ideally 
from the mouths of those involved. Usually the departing group 
will be eager to promote its new venture, whereas the remaining 
firm might instinctively prefer to avoid drawing attention to the 
situation. That said, as one lawyer who falls into the latter category 
notes, “Usually it’s in the best interest of the law firm remaining to 
communicate the departure.” After all, this is its opportunity to tell 
the world that it’s business as usual. 

The optimum scenario would be one in which a formal 
announcement is agreed upon by both sides. In Gouvêa Vieira’s 
recent case, the groups agreed on a brief note to issue to the press 
in order to avoid conflicting messages. “The priority was to do this 
kind of conversation amicably,” says Gouvêa Vieira. “It was agreed 
that the firm and the departing lawyers communicate through e-mail 
to clients with a brief text that was approved by others.”

Airing one’s dirty laundry in public should be avoided at all costs 
as people rarely forget unpleasant slanging matches in the press. “This 
kind of information is never positive for the parties involved and 
could only benefit competitors... Some details aren’t supposed to be 
disclosed,” says Gouvêa Vieira.

The absence of an aligned media message creates confusion. Take 
the case of Rubio leaving Rubio Villegas. It was a poorly kept secret 
that Greenberg was opening in Mexico and that Rubio was set to 
head the office, but when the time came the market wasn’t sure if 
the whole of Rubio Villegas was being absorbed by Greenberg or 
if Rubio was going alone. Today, both sides say they would have 
preferred a united front in their message. 

The rule of thumb is to be respectful of each other and 
communicate the firm’s strategy going forward, rather than expressing 
disappointment in the other side. Some are of the opinion that less 
is more; a brief statement with no further comment tends to reduce 
unwanted speculation.

Sometimes releasing information to the market is out of one or 
both sides’ control. 

Leaks are par for the course in close-knit Latin American legal 
markets, where lawyers have friends in many firms. “News spreads 
quickly, so in certain circumstances the process is driven by the 
fact that almost everybody knows, or believes, you are splitting and 
expects a quick resolution to move forward,” says Mitrani. “It’s not a 
process that senior partners of both groups control entirely.”

Firms have been known to leak the news to push a departing 
team. One well-known firm was growing tired of the leaving lawyers 
trying to call their bluff, so they took it into their own hands and 
communicated the partners’ departure to the market by issuing an 
email statement. This “strategic push” raised some eyebrows at the 
time, but the firm felt it was necessary because it didn’t want the 
group to back out after it had got so far.

put emotions aside

“If you want to know your girlfriend you marry 
her; if you want to know your wife you divorce 
her.”

It’s easy to see how emotions creep in; especially in a profession that 
during research for this article has been describes as “full of prima 
donnas” by one lawyer and “full of egos” by another. Partners are 
often friends or family. Rubio says of leaving the firm his father 
founded: “The most difficult part was dealing with my family – it 
was very personal.” Meanwhile, another lawyer describes a fellow 
partner’s unexpected departure as a coup d’état. “The difficult thing 
was the surprise as he must have thought about it for a while and we 
were not aware of it; he must have thought about it and spoken to 
clients,” he says, with evident hurt.

“If you treat it as a business it’s easier, but lawyers are not business-
orientated,” says one. “It’s always nasty, even if people say it wasn’t.”

Even with the best intentions, tensions can arise, but talks 
that collapse into a round of mud slinging do not do anyone any 
good. “Emotions can contaminate [the] process,” says Mitrani. “It’s 
imperative to keep emotions under control, otherwise the start up 
or continuation of a firm suffers significantly.” Mitrani’s solution was 
to bring in an outside negotiator who is an expert in shareholder 
conflicts and can behave more objectively than the partners in the 
thick of it.

Gouvêa Vieira notes that friendships are tested when a partner 
leaves. “If you want to know your girlfriend you marry her; if you 
want to know your wife you divorce her.” As with any break-up, 
overcoming feelings of betrayal and rejection speeds up the healing 
process, says a lawyer who has both spearheaded a spin-off and 
been the victim of one. “Even if you feel things were wrong, my 
recommendation is to turn over the page and look forward, except 
in the rare case in which you are attacked,” he says. “Evidently that 
relationship should not attract more of your energy. I believe that 
poison pills or smart moves you may think about will only hurt the 
one who is trying to use them.”

On the last day at the Lefosse office, Lobo and his team left 
chocolates bearing the new firm’s logo on the desks of those who 
stayed, thanking them for their respect. Waiting for them at their new 
premises was a bouquet of flowers from Lefosse wishing them good 
luck. 

This is a profession driven by referrals so it’s worthwhile having 
your former colleagues on side. Added to that, the chances are the 
lawyers and their clients could end up on the other side of the table, 
and contaminating the negotiations with bad feelings won’t help.
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conduct negotiations professionally 

“If lawyers can’t negotiate and figure out a 
reasonable solution to their problems how can 
clients expect them to do it for them?” 

It’s advisable to keep those participating in the negotiations down to a 
small number – for example, one or two representatives for each side.

“Understand each other’s professional interests and goals,” advises 
Partida. Drawing up a list of topics in advance, including bylaws, clients, 
staff, invoices, and temporary arrangements regarding client services 
and office space, and establishing a set of rules will smooth the way.

The mechanics of the separation will depend on a partnership’s 
legal framework, the seniority of the departing partners and the equity 
they hold. What voting power does the partner have? Does the firm 
have a clause in place that controls the name of the firm when a name 
partner leaves? If there are clear partnership rules, there may be exit 
payments which could take into account a partner’s portion of the 
firm’s perceived value. 

Departing equity partners could ask for compensation, but that’s 
not easy to negotiate. “Say he has 15 per cent of the partnership and 
you have one or two floors of offices – what is 15 per cent of that,” 
asks one lawyer who thinks that if equity partners choose to leave they 
automatically relinquish their right to certain assets. 

Those spearheading departures say it’s better to cut your losses and 
focus on building the new firm rather than “chasing peanuts”. “I had to 
take losses that I shouldn’t have, but I wanted to keep growth together 
and keep client service without interruption,” says one departing name 
partner. Another lawyer, who lost money in two departures, maintains 
that he prefers conversations in the market to be about the new firm 
doing well and not that the firms were fighting.

Invoices are typically paid to the existing firm until the very last 
day of work there. Of course, not all bills will have been collected by 
that day and there’s a good chance that not all the leaving partners will 
have been fastidious in updating their time sheets, so an agreement 
will need to be put in place to factor this in. It’s also worth issuing any 
outstanding bills immediately. 

At some point compassion or a desire to keep the business going 
and move on should override squabbling over the small points. “If you 
go down the hard line of what the bylaw states then you won’t be able 
to meet the ‘don’t interrupt the client rule’,” says one. 

Technically there might be a case for initiating litigation to see if 
the bylaws hold or not, but then you have lawyers suing lawyers, and 
as one lawyer remarks, “If lawyers can’t negotiate and figure out a 
reasonable solution to their problems how can clients expect them to 
do it for them?” 

Avoid the courts at all costs. “If you are smart enough that’s how 
you should think,” says Lobo. “It’s bad for your image; clients don’t 
want to be involved in a dispute. It’s a huge mistake to let things get 
out of control, but it’s a very common one.”

In reality not all firms in Latin America have clearly laid out 
partnership agreements, although more than one firm born from a 
separation has thought to include rules for departing partners in their 
new bylaws.

Move on, fast 

“I never thought it would be so expensive, 
logistical and time-consuming.”

The new firm needs to find office space and get the necessary 
infrastructure set up as soon as possible. Software, telephones, e-mail 
and the back office need to be installed – a demanding process that 
happens simultaneously to negotiations with the former firm, while 
ensuring client service doesn’t stop. “I never thought it would be so 
expensive, logistical and time-consuming,” says Rubio, who had the 
backing of a big US law firm. Another lawyer remembers lawyers at 
the new firm getting little more than three hours sleep a night for 
a month. 

Setting up a law firm is an expensive exercise. The new firm 
needs to show the client it will be providing the same level of service 
and is not downgrading. That means investing in premises and 
software – either by a couple of partners or the entire partnership 
putting in capital. Branding will be an immediate concern for any 
new operation too. “The branding was critical because I needed to 
distinguish myself from the firm that I helped build, develop and 
prosper,” says one lawyer. 

The remaining firm may have to do some repair work. The 
departure of a name partner forces a firm to consider rebranding. 

If a large group leaves the firm will be faced with a large amount 
of unused office space, which could result in it having to move 
premises. There may be gaps to fill in the firm’s service offer. When 
Ernesto Cavelier took the entire IP team from what was then 
Rodriguez & Cavelier, the remaining firm hired an IP lawyer on the 
same day. Within a week of Oscar de la Vega taking his labour team 
to set up a local office of a US firm, Basham Ringe y Correa SC had 
hired a similarly sized group from a rival firm. This process can take 
longer as firms look for the right match. 

The moment can be viewed as an opportunity – for both sides. It 
presents a chance for renewal for the remaining firm – after Robles 
left Galicia Abogados embarked on an institutionalisation process – 
while for the team embarking on the new project it’s an exciting 
time. As one says, “It’s done with a lot of enthusiasm; when you’ve 
made a decision it’s because something is wrong and the expectation 
is that something will change.” 



Click here to return to contents 33

ExTERNAL FEATURES

C
hIle’s pension system has met all 
expectations since it was set up in 
1980. After 30 years it shows an 
average return of over 9 per cent, 

which allows employees to receive a pension 
similar to their former salaries. The funds 
amount to US$150 billion with 8 million 
members, and commissions charged are less 
than those charged by mutual funds in the US 
– up to 2.2 times less. 

The development of pension funds has 
benefited different sectors of the national 
economy. It has contributed to the growth of 
the capital market, the life insurance market, the 
electricity and telecoms sectors, infrastructure 
and the real estate sector, among others. 

The Chilean pension system is an 
individually funded system based on three 
things: the capitalisation of social security 
savings in individual accounts; professional 
management of the resources by private pension 
fund administrators known as Administradoras 
de Fondos de Pensiones (AFPs), which are 
devoted exclusively to that end; and individual 
ownership of the contributions. 

lessons to learn
Countries that are currently working towards 
pension reforms could benefit from taking 
lessons from Chile’s pension system.

The existing system replaced the previous 
pay-as-you-go system implemented in the 
1920s, a scheme in which active contributors 
financed retirement payments to pensioners. 
The old pension system suffered a permanent 
deficit. During its last years, contributions and 

investment returns were not sufficient to cover 
pensions, increasing the fiscal grants to finance 
the system. 

The new system is sustainable and 
consistent with the rapid, irreversible aging 
process in the population. Additionally, pension 
funds have had a positive performance for 
more than three decades of operation. The 
contribution rate has been reduced to half its 
former level, resulting in an increase in the net 
salary and productivity of the workforce. It has 
made a significant impact on pension funds, 
the development of the Chilean capital market 
and the country’s levels of savings, investments 
and growth.

When implemented, the individual 
capitalisation system was mandatory for 
employees joining the workforce for the 
first time and voluntary for those who were 
members of the old system. The two pension 
systems will co-exist until all members of the 
old system are paid out. In order to encourage 
the transfer of those in the old system into the 
new system, two measures were adopted: the 
recognition of contributions already paid by 
them and an economic incentive averaging 
a 12.6 per cent increase in their net income.

The pension system is based on 
individual capitalisation. Each member has 
an individual account into which his or 
her social contributions are deposited. At 
retirement, this capital is paid out to the 
member over a pre-determined period of time 
or paid out as a life annuity through insurance 
companies. The funds are managed by private 
institutions: AFPs, whose exclusive purpose is 
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the management of a pension fund, in 
addition to granting and administering the 
services and benefits stipulated in the law. The 
AFPs collect social security contributions, 
deposit them in the personal account of 
each member and invest the resources. The 
AFPs are entitled to commissions for the 
management of the pension funds. These 
commissions are standard for all members 
and are fixed freely by each AFP. In principle, 
employees choose an AFP of their liking and 
can change from one to another. They also 
decide on the type of pension fund in which 
to invest their savings. The state exercises 
supervision through a specific agency, the 
Superintendencia de Pensiones.

Commencing in 2002, members of AFPs 
have been offered differentiated portfolios 
in order to increase the expected value of 
pensions and reduce the risk of pension 
savings for members who are nearing retiring 
age. Until 2002, there were only two funds; 
of those, one covered only 0.13 per cent of 
the savings and it was only for those very 
close to retirement or for pensioners receiving 
programmed withdrawals. Now the AFPs offer 
five funds (multi-funds): A and B exhibit a 
better average annual yield in the long term 
but are considered aggressive and risky; D and 
E are the more conservative funds because 
they invest in fixed-income instruments; and 
C shows a conservative yet risky attitude 
towards investing. This multi-funds system 
has proved to be a valuable tool for managing 
pension savings of employees. Some other 
countries have introduced similar schemes 
such as Mexico, Peru, Estonia, Hungary, Latvia 
and Lithuania. 

Regulations exist regarding the assignation 
of those members who do not choose a type 
of fund in which to invest their pension 
savings. In Chile, Hungary, Mexico and Peru, 
the rules state that those members who do 
not exercise their right of choice are assigned 
to a fund in accordance with their age or 
time remaining before retirement. In Estonia, 
Lithuania and Latvia, members who do not 
choose are assigned to the most conservative 
fund, which invests only in fixed-income 
instruments. In Slovakia, choosing a fund is 
mandatory and after a certain age there are 
restrictions on choosing the more risky funds.

In Chile, a 2008 reform introduced a 
complementary system of basic solidarity 
pensions funded by the state and benefiting 
those individuals who were not able to 
accumulate savings for their pension as well 
as an additional contribution to the individual 

accounts of those members of AFPs that could 
not save enough to receive a basic pension. By 
2012, approximately 1.3 million individuals 
will benefit from these funds. In addition, the 
state has approved an additional contribution 
for female members with children, paid out 
per each individual child. Since 2012, self-
employed individuals are gradually being 
obliged to join the pension system.  

Recovering from a crisis
It is interesting that individually funded 
systems have recovered from the economic 
crisis, whereas pay-as-you-go systems reduced 
their members’ benefits. This is because 
individually-funded systems have a flexible 
structure that allows them to cope better with 
economic volatility and demographic and 
political changes. Pay-as-you-go systems are 
introducing changes in their parameters: an 
increase in their contribution rates, postponed 
retiring ages and reduced benefit amounts.

The results mentioned above on Chile’s 
pension system should be taken into account 
when considering maintaining a pay-as-you-
go system or introducing an individually 
funded system. There are many reasons to tip 
the balance in favour of the latter. The main 
objective of any pension system is to provide 
an adequate retirement income, and this aim 
has to be fundable and sustainable in the long 
term. In this regard, the individually-funded 
systems immediately registered almost all the 
effects of the fall in prices in the stock markets 
in 2008, which affected the value of financial 
assets and consequently the value of pension 
funds. 

However, the recovery of markets is 
reflected in the value of pension funds in 
the same way. This capacity to recover from 
economic crises is a relevant advantage in 
comparison to pay-as-you-go systems. In the 
case of these systems, the financial crisis has 
strongly affected their solvency. They were 
already showing severe signs of strain as a 
result of the demographic changes of recent 
decades – a reduction in the fertility rate and 
an increase in life expectancies – because an 
ever-smaller number of active employees are 
forced to finance the pensions of an ever-
larger group of pensioners.

With the current crisis, the funding of the 
pay-as-you-go systems has become even more 
difficult for the already shocked economies of 
most countries. While being very difficult and 
expensive, the change from a pay-as-you-go 
system to an individually funded system is 
beneficial in the long term. The most evident, 

immediate impact on the fiscal budget in the 
short and medium term is the recognition 
of the implicit debt of the pay-as-you-go 
systems that in many cases amounts to various 
multiples of the value of the gross domestic 
product (Portugal, 4.9 times; Italy, 3.6 times; 
Ireland, 4 times; Greece, almost 9 times; and 
Spain, 2.5 times). Nevertheless, this change 
would alleviate the public deficit significantly 
in the long term because the system would 
stop accumulating debt.

The individually funded systems have 
a flexible structure that enables them to 
adjust to economic changes. This is why they 
have recovered faster than expected from the 
economic crisis of 2008. They are in a better 
position to cope with demographic trends.

Countries with pay-as-you-go systems 
have been obliged to introduce parametric 
changes to diminish the negative fiscal effect 
that they produce. For this reason, 57 countries 
have increased their contribution rate, 18 have 
postponed retiring age and 28 have reduced 
the amount of benefits. Discontent is evident 
among those affected by these changes, but the 
changes are expected to continue.

The cost for contributors has steadily 
decreased in Chile. It has fallen from 
4.87 per cent of monthly income since 
1983. In December 2010, it reached 1.5 
per cent. This is an interesting and evident 
advantage of the system. The commissions’ 
percentage is freely fixed by the AFPs as a 
way of competing with each other in order 
to compare these commissions with those of 
other administrators, such as those institutions 
concerned with finance alone, it is necessary 
to transform the percentage commission on 
assessable income, charged by the AFPs, to a 
percentage commission on the fund under 
management. To do this, the total income 
from commissions resulting from the average 
1.5 per cent of assessable income is divided by 
the total accumulated savings, which produces 
a percentage commission on the fund under 
management of 0.59 per cent per year.  

In summary, the Chilean individually 
funded system appears to be the best to 
face economic crises that regularly affect 
the markets worldwide and recovers faster 
from financial crisis than the pay-as-you-go 
system. It has proved to be less costly for the 
state and its members, and is more flexible 
in coping with demographic changes. Lastly, 
this system accumulates huge savings, which 
helps the country to recover financially from 
an economic crisis and contributes to its 
growth.
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T
here has been an ongoing debate 
among the most important players in 
the Brazilian capital market about the 
creation of an entity with a similar 

role to that of the Takeover Panel in the UK 
legal system, whose goal is to watch over the 
efficiency, effectiveness and speed in solving 
matters related to mergers and acquisitions 
and to litigations that may arise between 
the parties. The panel seeks to perform such 
duties in a way that the decisions taken are 
fast, transparent and flexible, thus ensuring fair 
treatment to all of the shareholders involved.

By request of the BM&FBovespa – the 
Brazilian futures and stock exchange – this 
project is being developed by our law firm 
and has been analysed by the main market 
associations. The plan is that the so-called 
Comitê de Aquisições e Fusões (CAF) is put 
in practice by the year 2012.

This project has been conceived out of 
the recognition that the existing legal and 
regulatory systems in Brazil are insufficient 
to deal with M&A transactions. A number of 
conflicts arise from these kinds of transactions, 
engendering demands from investors who 
complain that fair treatment has not been 
granted to all of the shareholders involved.

The limitations of the Brazilian legal 
system with respect to M&A regulation are 
enhanced by the fact that the majority of the 
rules in force were originally conceived to 
regulate a market characterised by extreme 
concentration of shares in the hands of 
controlling shareholders, as was the case in 
Brazil until not long ago. This reality, however, 
has been gradually modified recently with 
the increasing dispersal in the market of the 
Brazilian corporations’ voting shares, a new 
scenario that requires a different analysis of 
such transactions.

The success of the UK model in regulating 
mergers and acquisitions is internationally 
recognised and it has served as an inspiration to 
the establishment of a similar entity in Brazil, 
which will fill in the gaps that exist in the legal 

discipline concerning mergers and acquisitions 
as well as promote the development of the 
Brazilian capital market. We believe that the 
continuous evolution of the capital market 
effectively brings positive results to society 
as a whole, through the enhancement that it 
ensures in the conditions of project financing 
aimed at domestic development.

the British way
A brief analysis of the UK system easily 
shows several elements that, if adapted to 
the peculiarities of the Brazilian legal system 
and its capital market, may serve as the bases 
for the creation of a similar entity in Brazil. 
It is worth highlighting, for example, the 
functioning structure of the panel as well as 
its composition by representatives of capital 
market participants, the continuous concern 
with the speed of its decisions, and the 
emphasis on meeting some general principles 
that allow derogations and waivers from the 
application of some rules in view of concrete 
cases.

In Brazil, given the difficulties in approving 
a statutory reform to create a body like the 
UK Takeover Panel, it was decided that CAF 
will be a private association, created and 
structured regardless of any amendments to the 
Corporation Law, and without government 
power or influence. Thus, CAF will function 
on a purely voluntary, self-regulatory basis. 

The choice for the self-regulatory model as 
a framework for CAF relies on the advantages 
that this option brings in comparison with that 
provided by governmental regulation, such as: 
a wider understanding by the participants of 
the market of its proceedings and transactions, 
thus ensuring that the rules adopted are more 
effective in identifying potentially challenging 
situations; the ability to bring faster punitive 
actions against practices that damage the capital 
market in a less formal and less costly way; the 
enhanced capacity to adapt to the structural 
changes that the market may occasionally 
experience; the establishment of codes of 
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conduct that are stricter than those required 
by governmental bodies; the internalisation 
of the regulation costs by the participants of 
the capital market; and the larger incidence 
of rules compliance, once they are made 
by the very same entities as those they are 
destined to regulate.

Some of the most recent studies have been 
dedicated to the analysis of what is referred to as 
“regulatory dualism”. The paper “Regulatory 
Dualism as a development strategy: Corporate 
reform in Brazil, the United States and the 
European Union”, by authors Ronald Gilson, 
Henry Hansmann and Mariana Parglender 
(Stanford Law Review, volume 63, March 2011) 
stands out as one of them. It is an interesting 
approach that identifies a trend, in countries 
where the business elites are prone to resist 
changes, to create a new parallel regime that 
is more efficient and that can coexist with 
the old regime. In the capital market, this 
dualism allows the establishment of a more 
modern and rigorous regime of protection 
for minority shareholders, working alongside 
the system already in existence, towards both 
beginner corporations and corporations 
already consolidated that wish to voluntarily 
adhere to it.

heading in the right direction 
In Brazil, the BM&FBovespa’s Novo Mercado 
listing segment does constitute a remarkable 
and internationally recognised model of self-
regulation, which has been responsible for 
granting listed corporations with the promotion 
of their capitalisation, while ensuring to all 
investors rights that go beyond those already 
set forth in the Brazilian Corporation Law and 
in the regulation edited by Brazil’s securities 
regulator, the CVM. The creation of an entity 
based on the British Takeover Panel will be 
one more step in this evolution. The idea 
is that companies voluntarily submit to this 
kind of self-regulation, thus providing broader 
safety to their shareholders for being guided 
by a strict system of corporate governance.

CAF will be managed by a commission 
composed of nine members – five of whom 
will be appointed by associations that 
represent different segments of capital market 
participants and four other independent ones 
– aided by a highly technical professional staff.

CAF will have the power both to enforce 
the M&A Self-Regulation Code and to ensure 
that it is always kept up to date. The Code will 
set forth a standard of conduct to be followed 

in all kinds of mergers and acquisitions, 
especially when involving related-parties 
transactions.  It will be formed by general 
principles and rules that go far beyond the 
law and regulation already enforced by the 
CVM. The principles are written in broad 
general terms to ensure that their underlying 
purpose will always be reached. These include 
equal treatment of shareholders of the 
same class of shares and equitable treatment 
when referring to holders of other types 
or classes of shares; the final decision in a 
takeover bid or corporate reorganisation will 
always be taken by shareholders and those 
shareholders will receive, in a uniform way, 

all the necessary information for a well-
considered and independent decision, and 
they must have sufficient time to reach a 
properly decision. Corporate management 
has the duty to express their opinion on the 
effects of the transaction. Added to that, the 
parties involved are forbidden from creating 
artificial conditions for the dealing of shares, or 
from using inside information to the benefit of 
themselves or third-parties. During the process, 
the corporation and the capital market will 
not have their regular development of business 
affected unjustifiably, being mandatory to 
avoid the disclosure of hazardous or speculative 
offerings and transactions. Appraisal reports 
must be consistent, complete, precise, up to 
date, clear and objective, and the appraiser 
will not have any kind of conflict of interest 
that might diminish his or her independence. 
CAF will promote reviews and proceedings 
in a fast manner and at lower costs to 
the parties, and will conduct its reviews 
and proceedings always avoiding information 
leaks and ensuring confidentiality. Finally, 
CAF members will be independent, impartial, 
reserved, diligent, technically capable and will 
take motivated and grounded decisions.

Additionally, the CAF Self-Regulation 
Code will contain a series of rules that arise 
from the general principles which specify, in 
a more detailed way, the proceedings to be 
followed by the parties involved in mergers 
and acquisitions and by CAF itself when 
exercising its supervising power.

An example of a CAF Self-Regulation 
Code rule is the one which imposes on 
investors that acquire 30 per cent or more 
of the voting shares of a corporation the 
obligation to make a mandatory bid in order 
to acquire the remaining shares of minority 
shareholders. When applying its Code, CAF 
will favour the principles over the rules 

themselves. That means that CAF will be able 
to make an exception to the application of 
a rule in cases it understands that, in a given 
situation, such principle will be met by other 
means less burdensome to the parties involved.

It is expected that the CAF, as was the case 
with the BM&FBovespa Novo Mercado, will 
become a great success of self-regulation in 
Brazil. It will contribute to the development 
of the Brazilian capital market, since it will 
make the decisions regarding corporate 
reorganisations and change of control involving 
publicly held corporations faster and more 
predictable, taken by an authority specialised 
in the application of a set of clear principles 
and rules, reflecting a consensus among the 
market participants.

Why do we believe that this model will 
succeed? For a very elementary reason: it 
will entail only corporations that voluntarily 
subject to CAF regulation. Why would they 
agree to take part in this new regulatory 
regime? For the same reason that led them to 
adopt the Novo Mercado listing procedures: 
a better treatment to minority shareholders 
increases the value of company shares and also 
allows a simpler and easier way of raising funds 
from the capital market. 

It is expected that the CAF, as was 
the case with the BM&FBovespa 

Novo Mercado, will become a 
great success of self-regulation
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ExCLUSIVE INTERVIEWS

coloMBiA Focus

Juan Carlos Esguerra, the Colombian minister of justice, 
wants to create a “reverential fear” among lawyers in an 
attempt to draw a line under bad conduct, which is why 
tougher sanctions are a big part of the new statute for the legal 

profession that his ministry has spent the last few months preparing.
Esguerra, himself a lawyer and graduate of Cornell Law School, 

thinks lawyers have lost sight of what it means to be part of the 
legal profession: “We are too pragmatic and materialistic, and that 
has caused inconveniences in activities such as the legal profession 
[...]. The values in law practice can’t be put aside just for the sake of 
making it a very attractive business. [...] there are certain principles 
and values that must set the framework for the life you are living and 
the way you are conceiving your profession,” he says.

It’s a view the country’s corporate legal community holds 
with regard to a great swathe of the solo practitioners or so-called  
mom-and-pop shops practising in Colombia. Colombian business 
law firms employ some 1,000 lawyers (there are less than 500 in 
the firms listed in the 2012 edition of the Latin Lawyer 250), which 
adds up to just 0.5 per cent of the 200,000 licences to practise law 
that have been issued in the country. “Those numbers show there is 
a big gap between modern law firms and lawyers in Colombia,” says 
Alejandro Linares, partner of Gómez-Pinzón Zuleta Abogados. 
“We do business with all lawyers from all universities, some of whom 
don’t speak English or have not gone to the US for LLMs.” Of course 
there are variations in the quality of service in any legal market, but 
Colombia’s business lawyers are concerned about the sustainability of 
the boom they are experiencing because of the gap in how corporate 
law firms and much of the country’s legal profession behave. “How 
much are we going to be able to build strong institutions,” asks 
Bernardo Rodriguez of Parra, Rodriguez & Cavelier. “Law firms 
have a very high level of responsibility towards the country. At firms 
such as ours, things will be handled in an ethical manner; you will 
get good results with respect to law clients, but if you are not in the 
hands of these firms...”

The new statute should help to close that gap, which exists 
because of poorly applied sanctions, low barriers to entry leading to 
an overpopulation of lawyers and huge variations in the standards of 
law schools. According to the Ministry’s research, some 70 per cent 
of those 1,000 lawyers practising in corporate firms come from just 
three universities: Los Andes, Rosario and Javeriana. 28 per cent of 
partners are from Los Andes. While there are several very, very good 
law schools, there are also so-called garage universities, where anyone 
can set up a handful of desks and start lecturing in law. Again, by no 
means is Colombia the only country with this problem. There are 

thought to be over 250 law schools in São Paulo for example, which 
is more than there are in the whole of the United States.

Apostles of justice 
Esguerra lays out three main pillars to the proposed law: (i) defining 
what it means to be a lawyer; (ii) identifying the main responsibilities 
of a lawyer; and (iii) imposing more stringent sanctions. To do this, 
he expresses the need to return to the ontology of the practice of 
law, asking: “What is it to be a lawyer?” How such conditions must 
make every lawyer “an apostle of justice,” he explains. “It has to be 
clear that every person has a right to a lawyer, but not every cause 
has a right to a lawyer.” 

Esguerra was appointed as minister of justice by President Santos 
in July last year, having held various government positions throughout 
his career. But teaching and practising law are his passions, and he has 
been doing both since returning to Bogotá after he graduated from 
Cornell in January 1974. An administrative and constitutional lawyer, 
he also founded his own law firm, Esguerra Barrera Arriaga.

The regulation governing Colombia’s legal profession dates back 
to when Esguerra first started practising; lawyers are regulated by a 
1971 general statute that has seen no substantial reform since, apart 
from the introduction of a disciplinary code regulating disciplinary 
offences and sanctions in 2007. The legal profession is regulated by 
the Ministry of Justice, which provides the policy, and the Superior 
Council of Judicature, which is in charge of law enforcement, issuing 
licences and applying sanctions.

The Council is independent in that its magistrates are appointed 
by Congress, but the list of candidates comes from the government. It 
has been highly criticised in Colombia for being parochial and for its 
failure to enforce disciplinary rules. Esguerra places great emphasis on 
the need for tougher sanctions, the lack of which he puts down to the 
code not being hard enough and the judges in charge of applying it 
being too lax. As it stands, a lawyer presenting a false witness in court 
is only excluded from the profession for two years. Esguerra thinks 
that lawyer should be barred for life. “Sanctions have to be more 
drastic, in order to create in every lawyer a reverential fear,” he says.

The statute, which is now in a draft state, has been described 
as a state-of-the-art mixture of the International Bar Association 
principles and the best parts of the models of Chile, Spain, France, the 
UK and states in the US that were studied. It proposes the creation of 
a state bar exam, the requirement of one year of supervised training 
prior to admission, and makes continuing legal education mandatory.

thE lAWYERs’ lAW
colombia’s minister of justice is preparing a new statute for the country’s legal profession. 
Rosie Cresswell met juan carlos Esguerra in Bogotá and learnt how he is planning to crack 
down on bad conduct by reinforcing the idea of what it really means to be a lawyer
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The IBA has played a big role in the 
process, having been invited to participate 
after it released its new international 
principles of conduct of the legal profession 
in 2011, which replace its previous code. 
The idea was to identify countries to 
conduct pilots this year, but it was brought 
forward after Esguerra got in touch. The IBA 
established an experts group to work with the 
Ministry that included Horacio Bernardes 
of Brazilian firm Motta, Fernandes Rocha – 
Advogados, Isabel Jiménez Mancha of the 
Spanish bar association, Steven Richman 
of Duane Morris LLP in the US, Argentine 
lawyer Gonzalo Oliva-Beltrán, and 
Gonzalo Guzman, a member of the IBA’s 
legal projects team.

Guzman says the changes are very 
positive. “The legal profession is responding 
to more investment flows, to more economic 
opportunities.” Guzman, who is Colombian, 
notes that the situation in the country is complicated. “The 
legal profession has matured a lot, especially those dealing with 
international transactions, which have grown very sophisticated in 
the last decade,” he says. “The legislation is not flexible for reforms 
to bring standards to an international level... That leaves the country 
behind in that area.” Examples of such complications include the fact 
that reforming the Council requires a change to the constitution. 
The government has responded to those challenges with shows of 
creativity on the sidelines of the constitution – such as introducing 
pro bono initiatives and making legal aid compulsory in law schools 
– but other things are not so easy to introduce. 

Guzman says the process has so far been very creative. The only 
thing he would like to see more of is consultation with a wider 
portion of the country’s profession. Once the final draft of the 
bill is ready and approved by the minister, the Ministry will start a 
consultation process with workshops in at least seven cities of the 
country.

time for a bar association?
While Colombia’s corporate lawyers welcome the Ministry’s efforts 
to close the gap between them and the wider universe of lawyers 
by restricting the supply of bad lawyers and increasing disciplinary 
sanctions, some would prefer less regulation and more of a focus 
on sanctions, born out of a fear that the statute will not address the 
corporate legal community’s needs given they are in the minority. 
“To the extent the problems of lawyers in Colombia are mostly 
with (i) the enforcement of disciplinary rules by the Superior 
Council of Judicature and (ii) solo practitioners, there is no need 
to extend the rules on conflicts of interest nor to regulate law firms 
as to professional and civil liability, mandatory insurance and state 
supervision,” one prominent lawyer told Latin Lawyer.

As it stands there is no bar association in Colombia. The 
Ministry says it did consider creating the legislation for that to 

be possible, but did not take it further given the little acceptance 
of the idea from Congress. The IBA has suggested making bar  
membership voluntary at the start so at least lawyers have the 
option of having a voice to represent them before Congress, and 
this has been seriously considered during the drafting of the bill. 
Corporate lawyers in Colombia belong to the chamber of legal 
services at ANDI, largely considered the country’s most effective 
business association, which has established itself as an effective voice 
for their firms. While not wanting a mandatory bar association, 
they would like the possibility of establishing a bar association for  
themselves. 

The aspiration is for the law to be brought into force by the end 
of the year. It is expected that ANDI will have the opportunity to 
view it, and at the end of April, the Ministry met with James Silkenat, 
president-elect of the American Bar Association, and other members 
of that organisation to discuss the cooperation they will provide 
in the drafting of the bill. Alongside the legislative procedure, the 
Ministry will then roll it out across the country.

Esguerra believes the reinforcement of ethics in the legal 
profession needs to happen across the world. “Problems like these, 
from zero up, should not exist and should be fought all the time 
by building culture and stressing values using all the means at hand. 
Ethics have to be a part of lawyers’ everyday practice: when writing a 
contract, when teaching, while addressing a judge or speaking to the 
media...” He links it to the role of lawyers in the transnational fight 
against corruption. (He cancelled the speech he was due to make at 
the IBA conference in Colombia in March to fly to Paris to speak at 
a conference presented by the IBA anti-corruption committee, with 
the support of the OECD, on that very subject.) “Those are scenarios 
in which the message should be repeated over and over again. The 
pragmatic spirit, to which I don’t subscribe, is that if corruption 
among lawyers is tolerated, while people won’t say it is acceptable,  it 
becomes not so bad.”

juan carlos Esguerra, the colombian minister of justice
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WE ARE 
thE chAngE 

WE sEEk

A winner of our lifetime 
Achievement Award, josé 
Roberto opice of Machado 
Meyer sendacz e opice 
Advogados in Brazil tells 
Clare Bolton that, while 
he has seen great change 
during his career, today’s 
young lawyers must cope 
with more fundamental 
change still
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lMost 40 years ago, a young, well-educated, well-
connected lawyer returned from a stint as a 
foreign associate at a New York firm – then, a 
very unusual thing to do – and began to look for 

a job with a Brazilian law firm. Although he had greatly 
enjoyed his time in New York and learned a great deal, 
his home country was booming, and he saw great 
opportunity for a lawyer in the explosive growth of 
industry in 1970s Brazil. 

Of all the firms he could have considered in his job 
hunt, the names of only a handful would be familiar 
to those more recently acquainted with the Brazilian 
marketplace – names such as Pinheiro Neto Advogados, 
Demarest e Almeida Advogados, or Trench, Rossi e 
Watanabe Advogados, plus one or two more. The rest 
(other than the small firm he ended up joining) have all 
since broken apart or staggered to a halt as their founders 
stopped practising – showing a remarkably quick 
renovation of a legal marketplace and, indeed, country.

José Roberto Opice, senior partner of Machado, 
Meyer, Sendacz e Opice Advogados – the firm that grew 
from the one he joined in 1973 on his return from New 
York – has lived through this revolution, and agrees it 
is remarkable. “The transformation of the legal business 
in Brazil has been very rapid – it is very difficult to 
become accustomed to it,” he says. “The way we work 
has changed a great deal.”

In part, this is down to technology. “Remember, 
I was brought up with telex; then fax came, and 
went again very quickly,” he recalls. “Technology has 
completely changed the profile of our work.” However, 
other factors are also key. “It is a mix of technology, 
globalisation, and unexpected economic growth – the 
Chinese and Indians must feel it too.” A change in pace 
has had broad implications. “Our work was very calm, 
and there was time to discuss and to learn: no more,” he 
laments. “Now our clients are always in a rush, and so 
must we be – it is very different.”

Globalisation is obviously a prominent, but touchy 
subject in Brazil – but one Opice believes his fellow 
lawyers must and will get to grips with. “There are so 
many foreign law firms here, and there has been a lot 
of difficulty for Brazilians in accepting these very rapid 
changes. It has been perplexing for some to accept 
globalisation and the other players in the market,” he 
says. “We have been at a disadvantage – we do not have 
an Anglo-Saxon heritage, we speak a different language, 
and we have to grow our infrastructure. However, the 
market will be very different here, it will change, there is 
no doubt about that – although that will take some time, 
as it did in Europe.”

He refers, of course, to the ongoing furore in 
Brazil over the role of international law firms, and 
their ability to only offer the law of their home 
jurisdiction to clients and not Brazilian law. Some 
in the Brazilian marketplace believe that allowing 
international law firms to offer Brazilian law would 
confer an unfair advantage, and a significant battle 
is currently being waged in the bar association, the 

Ordem dos Advogados do Brasil (OAB).
Opice is remarkable for having a more modern 

point of view than others in the marketplace who are 
somewhat younger than him. “Today the practice of 
law is a business, there is no doubt – in the UK, for 
example, you can even have private participation in 
law firms.” He is even engaged in his own battle with 
the regulator: “I have been fighting with the OAB 
about my retirement – we want to leave Opice in the 
firm name, but the rules say I would have to retain full 
liability for the firm. I have to die for the firm to be 
able to keep my name: it doesn’t make sense.”

What does make perfect sense is that his partners 
want to maintain his name on the letterhead. That 
is not only because of the integrity of the brand – 
and there is no doubt that the firm he helped build 
is today one of Brazil’s best – but also because he 
personally has a stellar reputation in both banking and 
finance and M&A, having been involved in landmark 
transactions and in all the economic trends over the 
past few decades in Brazil; from the booming 1970s, 
hyper-inflation and privatisation, to the significant 
growth in capital markets, and the country’s newer 
internationalisation. He led the teams doing high-
profile work for Vale, Ultrapar, UBS, Anglo American, 
ArcelorMittal, HSBC and many, many more. He is a 
reference in the field for anyone practising, and a huge 
draw for the firm for young lawyers hoping to follow 
in his footsteps.

“our work was very calm, and there was 
time to discuss and to learn: no more”
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the pathway to success
Having graduated from the University of São Paulo in 
1968, Opice decided he wanted to study in the US, and 
so headed to the Southern Methodist University School 
of Law in Dallas, at the time the US university of choice 
for Brazil’s best and brightest. He left there in 1971 and 
decided he wanted to work for a while at a US law firm 
– an idea that was, in his words, “unimaginable at the 
time”. He sent letters to firms in New York, Chicago 
and San Francisco, and all said no to the very concept 
of having a Brazilian lawyer work within their walls.

“However, I was lucky,” says Opice. A connection 
through his father led to the president of Companhia 
Siderúrgica Nacional, then firmly part of government, 
and now the privatised steel company CSN. When 
CSN was created in Brazil, Curtis, Mallet-Prevost, Colt 
& Mosle LLP was their main counsel; a supporting 
letter from the president of the company to the firm’s 
senior partner engendered something of a change of 
mind. “I still have both letters from them – one saying 
no, and one saying yes...” remembers Opice.

After two years in New York, Opice knew it was 
time to come home. He had made a great deal of 
contacts within the banking and legal community, 
but Brazil, still under its military dictatorship, was 
undergoing an “economic miracle”, with GDP growth 
of around 10 per cent per year, and opportunities 
abounded for young and ambitious Brazilians.

In 1973, he became the sixth lawyer in a small firm 
that had recently spun off from Pinheiro Neto, led 

by the prestigious lawyers José Eduardo Monteiro de 
Barros and Joaquim Renato Correia Freire. The three 
co-founding partners of Machado, Meyer, Sendacz e 
Opice – Antonio Corrêa Meyer, Ernani de Almeida 
Machado and Moshe Sendacz – were already there. All 
well-known names today, but at the time the group 
were in small, modest offices in the centre of São 

Paulo – which all major law firms have long since left 
– surviving only by borrowing a neighbour’s telephone. 
Opice’s partner Meyer remembers of the early days: “At 
the beginning, with few clients, we dedicated a good 
part of each day to heated games of chess and studying 
legal material.”

Freire left in 1976, followed by Barros in 1982, 
leaving the four younger lawyers to found the firm we 
know today. Opice says it remained a small, if growing 
operation, until the wave of privatisations in the 1990s: 
“that gave us, like others, a huge development and 
growth spurt.” Machado Meyer was involved in the 
privatisation of Companhia Vale do Rio Doce – still, 
today, the largest in the country’s history – as well as 
all of the electrical companies of the state of São Paulo: 
Eletropaulo, CPFL and Cesp. In 2000, the firm opened 
an office in New York.

However, rapid development came at a cost. “When 
we grew a lot with the privatisations, we were not 
prepared to understand the demands and dreams of the 
whole firm,” he acknowledges. “It was all so recent and 
so rapid – and they did not have patience to wait.” He 
is referring, of course, to the dramatic split of the firm 
in 2001, when a group of five partners and 27 associates 
left to form Souza Cescon Barrieu & Flesch Advogados. 
“That was very difficult and very sad for me – I felt it 
very much that I could not persuade them to stay.”

The lesson was a hard but effective one, he thinks. 
“We learned a lot, we started to look at the future 
very differently, including learning how to live with 
the younger generation,” he says. “We began preparing 
the law firm for the next generation – and today 
the administration of the firm is handled by the new 
generation – and we also looked at how to divide the 
fruit of work more fairly.” In the 1990s, the firm had 
paid its partners on a pure “eat what you kill” basis 
and, Opice acknowledges, “the youngest members 
thought: ‘I can earn more than I am’. And the market 
had gaps for firms with the same profile as us. They 
weren’t wrong – they have stabilised and attracted lots 
of clients.”

Opice is in no doubt as to why so few firms have 
survived the last 40 years in Brazil: “they did not want 
to share, and they didn’t want to focus on the new 
generation.” Many would say that a lot of firms in 
Brazil still have to learn that lesson, although Machado 
Meyer is at least on a continuing path of modernisation. 
One of current managing partner Raquel Novais’s 
tasks is an ongoing modernisation of the partner 
compensation structure – long since moved on from 
pure “eat what you kill”, but still with some tweaks to 

“When we grew a lot with the privatisations, 
we were not prepared to understand the 
demands and dreams of the whole firm”
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be made. “Compensation is already much fairer than it 
was. It is not perfect, but it has advanced a lot,” she told 
Latin Lawyer recently. “Partners here are extremely well 
remunerated, but they can still be unhappy all the same, 
as they might feel that their neighbour is not receiving 
their fair due.”

Having long since moved on from the day-to-day 
of firm management, Opice nonetheless thinks a great 
deal about his firm’s young lawyers and the unique 
challenges that they and their generation face. “They 
are responsible for coping with this new reality,” he says. 
“We lived in an essentially national reality in which we 
provided services to foreign clients. This has changed 
– Brazilians are now important players internationally, 
and we should be advisers and service providers across 
the whole world.”

It is a common trait among Brazilians, this 
simultaneously forceful and irreducible pride in their 
country’s rapid development, tinged with an edge 
of sheer disbelief when they consider the distance 
covered in such a short time. “We have great talents 
here, but the country has changed – we have to live 
within this reality, which is international and business-
focused.” And the responsibility of those in charge of 
the profession is to ensure the younger generation 

are equipped to deal with these tremendous changes: 
“They don’t learn this in law school, and none of us 
are created with these ideas – they must learn inside a 
law firm or company.” 

Opice may be planning the next stage of his career 
– he will be leaving the firm soon to focus more on 
educational and charitable ventures – but he will remain 
focused on his key concern: the next generation. “If 
anything, I would like to devote this award to them 
– theirs is the responsibility for building quality and 
gaining international respect. It is a changing world.”

“Brazilians are now important players 
internationally, and we should be advisers 

and service providers across the whole 
world”
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ATIn America’s business environment has seen another 
extraordinary year. While investors continue to pour money into 
the region, local businesses have not been idle either: perhaps 
one of the most remarkable developments of recent years has 

been the speed with which Latin American companies have reaped 
the benefits of growing economic power to expand their presence 
in the international arena. In 2011 these developments stood in stark 
contrast to what was occupying the business pages in the US and the 
EU. Days after US President Obama signed a controversial deal to lift 
the country’s debt ceiling on 2 August last year, Standard & Poor’s 
lowered the US’s investment grade for the first time in its history. In 
Europe the situation is even worse; after a year that saw leaders stand 
down one after the other, 2012 has seen Greece undergo a major debt 
restructuring and the crisis looks set to roll on. 

In Latin America the scenario is quite the opposite and the region 
continues to capture the world’s attention for all the right reasons. Brazil 
is still a star performer despite its currency appreciation and infrastructure 

Marieke Breijer profiles the winners and 
runners-up of Latin Lawyer’s 2011 Deal 

of the Year Awards, celebrating the ever-
increasing sophistication shown by the 
legal teams involved in the continent’s 

most remarkable business deals
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gridlock, and its companies are carrying out increasingly sophisticated 
transactions. Peru and Colombia are high on foreign investors’ 
wish lists. Presidential elections in both countries passed smoothly, 
reinforcing their improving reputation as destinations for good 
returns. Meanwhile, Mexico’s choppy climate ensures lawyers remain 
busy, albeit on a mix of M&A and restructurings, and Central 
American countries have seen varying degrees of economic growth. 
Costa Rica is the main target as foreign investors continue to use 
the country as a launch pad into the rest of the region. Of course, 
Latin America as a whole is a varied region whose countries cannot 
be grouped into the same basket. Foreign investors were less pleased 
by the re-election of Cristina Fernández de Kirchner in Argentina, 
whose interference in the business sector continues to put them off, 
while Ecuador has provided a battle ground for its government and 
companies operating there. 

These and other developments are reflected in an increasingly 
diversified list of submissions. 2011 again saw lawyers from around the 
world put forward a record high number of deals and cases, the best of 
which were celebrated at Latin Lawyer’s charity Deal of the Year Awards 
ceremony in São Paulo on 29 March. 

The winner of our M&A category deal typifies the growing 
confidence of Latin America’s companies. Grupo Sura’s unprecedented 
move to buy up ING Group’s Latin American assets in Colombia, 
Mexico, Chile, Uruguay and Peru marked the largest foreign purchase 
by a Colombian company to date, and was one of the most talked 
about deals of 2011. Meanwhile, Telefónica’s incorporation of Brazil’s 
largest mobile phone operator, Vivo, to create Brazil’s largest telecoms 
company, was deserving of its runner-up position given the magnitude 
of work required. Over in Chile, the country’s state-owned copper 
company, Codeldo, broke records when it sold 40 per cent of power 
company E-CL, in what was the largest share sale to ever take place on 
the Santiago stock exchange.

Our outbound category recognises the international expansion of 
multilatinas. Again, it was a Colombian company that stood out here. 
Cementos Argos’ US$760 million purchase of assets in the US from 
French cement company Lafarge was awarded the top position in 
recognition of the sophisticated legal work carried out by lawyers who 
helped Argos significantly enhance its global presence. In the first of 
our runners-up, lawyers broke new ground in organising Brazil’s HRT 
Participações em Petróleo’s purchase of Canada’s UNX Energy by 
finding a new structure for publicly listed companies that will be used 
by other foreign companies looking to raise financing for Canadian 
acquisitions. The second runner-up deal saw hundreds of lawyers across 
the world come together to help Chilean business group Sigdo Koppers 
incorporate Belgium-based Magotteaux to become an international 
force in the mining industry.

While Brazil’s equity market has slumped since the glory days of 
2007, its debt market has flourished. OGX’s billion-dollar high-yield 
bond issuance stands out as one of the most successful and a worthy 
winner of the corporate finance category. Despite still being in its pre-
operational phase, the oil company managed to sell more than initially 
planned, raising US$2.6 billion through a tailor-made structure thought 
up by some of the company’s and the underwriter’s most trusted legal 
advisers. SABMiller’s intricate bond swap finished as runner-up in 
recognition of it becoming the first Latin American company to list 
bonds on the Colombian and Cayman exchanges, solving subordination 
issues with its subsidiaries as a result. It shared the position with a deal 

that saw the world’s biggest tortilla maker, Gruma, organise the largest 
stock offering in Mexico in 2011 by selling shares in Banorte over the 
stock exchange, which was effectively a re-IPO for Banorte. 

In the project finance category, a US$746 million port financing for 
Embraport to ease congestion in Latin America’s busiest harbour was the 
clear winner as it saw lawyers align two parallel lines of credit, agreeing 
the terms and guarantees among the most diverse group of lenders ever 
seen in the region. All this took place amid grave uncertainty in the 
European markets, so building trust was key. Of our runners-up, the 
lawyers who got the expansion project for Costa Rica’s international 
airport up and running again deserve praise for their ability to bring 
together parties after the original group had reached deadlock. The last 
deal recognised in this category is a bond placement by water treatment 
plant PTAR Taboada to finance the construction of a new plant, where 
nine firms from three jurisdictions overcame complexities to close a 
variable funding structure never-before used for project bonds. 

As far as project finance-related disputes go, they are usually already 
complex enough on their own; but what if the dispute in question 
is about a concession owned by a government that has just pulled 
out of the only means to dispute resolution in the contract? This is 
what lawyers had to deal with in the negotiations over the future of 
Quito airport between the Ecuadorean government and the project’s 
lenders and operators. Not only did they get construction of a Quito 
airport back on track, they upheld Ecuador’s reputation in the eyes of 
the world as a country where foreign investors can find protection. 
From the runners-up, the all-out battle between the family owners of 
brewer Schincariol provided a new specialised chamber of São Paulo’s 
Superior Court of Justice with an opportunity to prove its worth as 
an efficient place for corporate disputes. Meanwhile, the dispute over a 
construction project in Buenos Aires’ Puerto Madero served to remind 
the arbitration community of what can happen when arbitration 
tribunals and domestic courts collide.

The restructuring of Satmex, Mexico’s satellite operator, is said to 
be the most complex and multifaceted restructuring ever implemented 
in Mexico, which explains why it is the clear winner of our 
restructuring category. It took 13 firms to complete the process, 
with the lawyers taking a gamble in opting for US proceedings. 
In the end, the structure won approval from 99 per cent of the 
company’s bondholders. Odebrecht Óleo e Gás’s decision to rescue 
a Petrobras drill rig after the previous majority stakeholder failed to 
bring it to completion in time became runner-up for the speedy 
way in which the lawyers restructured the project. Meanwhile, the  
US$3.3 billion restructuring of Mexican retailer Comerci was the 
second runner-up for its innovative use of Mexican pre-packaged 
concurso mercantile and linked Chapter 15 US bankruptcy proceedings. 

Over the next few pages we go into further detail about the above 
deals and the difficulties lawyers faced in bringing them to completion.

METHODOLOGY 
 
Submissions for Deal of the Year were accepted from any law firm 
or company wishing to nominate a transaction that had closed 
between 1 December 2010 and 31 December 2011. Latin 
Lawyer’s editorial team selects the winners taking into account 
information in submissions and our daily reporting throughout the 
year, consulting experts where necessary.
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Three years after OGX’s record-breaking US$4.1 billion IPO, the 
Brazilian oil company and its lawyers struck again last year with a 
highly successful US$2.6 billion international bond placement – 
despite the company still not having reported any revenue. 

This issuance was the largest high-yield unsecured notes offering 
ever made by a Latin American issuer, completed by a company that 
was listed as below investment grade by international credit rating 
agencies just one month after it had announced a lower than expected 
increase in its oil and gas resources. 

OGX’s aggressively confident strategy has paid off so far and is 
thanks in part to the set of trusty legal advisers it has had by its side for 
capital markets transactions: Davis Polk & Wardwell LLP and Mattos 
Filho, Veiga Filho, Marrey Jr e Quiroga Advogados. The underwriters, 
JPMorgan, HSBC, Credit Suisse and Itaú, hired familiar faces for the 
bond placement too, turning to White & Case LLP and Machado, 
Meyer, Sendacz e Opice Advogados, who also have a history of 
providing advice in OGX’s fundraising deals. 

In this instance the lawyers were on new ground as they were 
helping to organise the first cross-border bond to ever be placed by an 
EBX-controlled company, while creating a structure that accounted 
for the fact that OGX was about to join a very select few oil and 
gas companies to have successfully placed bonds in a pre-operational 
phase. In order to do this, the teams created a complex, tailor-made 
structure that would allow for the company’s expected future growth. 

The successful placement is a reflection of investors’ trust in 
OGX’s capabilities and expectations of its future performance. Despite 
troubling market conditions, demand for the bonds reached US$5.5 

billion, prompting the company to increase its offer by US$600 
million.

For OGX, this multibillion-dollar transaction adds to a long list 
of success stories despite its young years. Since its establishment in 
2007, OGX has managed to snap up drilling rights for the offshore 
areas with significant potential in Brazil and has given investors huge 
confidence since it announced oil discoveries in 2009.

CORPORATE FINANCE 
CATEGORY WINNER:  
bREAkING NEW GROuND

Counsel to OGX
In-house counsel Pedro Rufino, 
José Roberto Faveret and Lucas 
Quevedo

Brazil
Mattos Filho, Veiga Filho, Marrey 
Jr e Quiroga Advogados
Partners Sergio Spinelli, José 
Eduardo Queiroz, Marina 
Anselmo, kevin Altit and Giovani 
Loss

US
Davis Polk & Wardwell LLP
Partner Manuel Garciadiaz

Counsel to JPMorgan, HSBC, 
Credit Suisse and Banco Itaú 
BBA
Brazil
Machado, Meyer, Sendacz e 
Opice Advogados 
Partner Daniel Faco

US
White & Case LLP 
Partners Donald baker, Daniel 
Nam and Raymond Simon
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A DETERMINED SWAP 
When SABMiller took over Colombian brewer Bavaria in 2005, 
it was deemed too difficult a transaction to pull off given the scale 
and the restrictions the brewer faced in the Colombian market. 
Proving their critics wrong left the company and its lawyers with 
a determined streak, which they put to good use six years on with 
SABMiller’s debt swap of 1.9 trillion Colombian pesos (some US$1 
billion) – described as by far the most structured and complex bond 
issuance to have taken place in Colombia to date. 

 Through the debt swap, the lawyers sought to overcome structural 
subordination problems SABMiller was facing with regard to 
Bavaria’s bondholders. The teams devised a structure where the new 
bonds were listed in Colombia alongside a Cayman listing – making 
SABMiller the first Latin American company to list on the offshore 
exchange – while the debt was guaranteed by the parent company. 
Alongside these characteristics – which were all unprecedented in 
Colombia – the debt swap was also the largest in the country’s history.

The lawyers spent 18 months on the deal, whose structure had to 
accommodate regulatory issues in Colombia as well as SABMiller’s 
company by-laws. While the brewer had made similar issuances in 
Peru and South Africa, this was its first-ever exchange offer made 
in Colombia, so the real difficulty lay in convincing the Colombian 
authorities and regulators that existing laws, though conceived for a 
different purpose, could be applied to the transaction. 

Counsel to SABMiller and Bavaria
In-house counsel to SAbMiller – Jonathan Gay
In-house counsel to bavaria – Fernando Jaramillo

Colombia
brigard & urrutia Abogados
Partners Sergio Michelsen and Carlos Fradique-Méndez

UK
Hogan Lovells 
Partner Andrew Carey

Cayman Islands
Harney Westwood & Riegels
Partner Marco Martins

Counsel to Correval and Bank of America Merrill Lynch
Colombia
prietocarrizosa 
Partners Juan Fernando Gaviria and Claudia barrero

ENDING ON A HIGH
Gruma, the world’s largest manufacturer of cornflour and tortillas, 
was able to draw an end to a difficult chapter of its life on a positive 
note last year, when it sold off shares in Mexican bank Banorte worth 
US$762 million through a secondary offering in Mexico and the US.

The Mexican company’s share sale was the largest stock offering in 
Mexico in 2011. It constituted a re-IPO by Banorte and represented 
the first international public sale by a Mexican bank in years. Lawyers 
structuring the deal had to ensure it complied with special disclosure 
rules laid out by the US securities regulator that apply uniquely to 
Mexican banks. 

Banorte is the largest bank in Mexico owned by domestic 
shareholders. Both it and Gruma are controlled by businessman 
Roberto Gonzalez Barrera and turned to Milbank, Tweed, Hadley 
& McCloy LLP and White & Case SC for the sale, while the 
underwriters took counsel from Ritch Mueller SC and Simpson 
Thacher & Bartlett LLP.

The transaction’s success is being heralded as a signal to encourage 
prospective issuers in the Latin American equity markets to follow 
suit. Being the subject of such favourable attention is good news 
for Gruma, which fell victim to the global financial crisis and 
was required to restructure its derivatives obligations. In 2009, it 
completed a sophisticated and complex restructuring that won in 
its category of our 2010 Deal of the Year Awards. The Banorte sale 
allowed the company to finally draw a line under that period as it 
used the funds to repay its remaining outstanding debt. 

Counsel to Grupo Financiero Banorte and Gruma
Mexico
White & Case SC
Partner Vicente Corta

US
Milbank, Tweed, Hadley & McCloy LLP
Partners Robert Williams and bruce kayle, and a team that has 
since joined Dewey & Leboeuf LLP – Michael Fitzgerald, Taisa 
Markus, Arturo Carrillo and Pedro Reyes

Counsel to the underwriters
Morgan Stanley in-house counsel Paulo Mendes 

Mexico
Ritch Mueller SC 
Partners Luis Nicolau and Rodrigo Labastida

US
Simpson, Thacher & bartlett LLP
Partners Jaime Mercado and Glenn Reiter

CORPORATE FINANCE CATEGORY RuNNERS-uP

The full listings can be found in Volume 11 Issue 3
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the latest winners of latin lawyer’s law firm leader awards prove there is no fixed recipe for success. Marieke Breijer talks to the 
eight leaders about their strategies
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wiNNerS:

arGeNtiNa
Cristian mitrani, mitrani Caballero ojam & ruiz moreno 
abogados

BraZil
Claudia Prado, trench, rossi e watanabe advogados

CeNtral ameriCa
david Gutiérrez, BlP abogados

Chile
Juan francisco Gutiérrez, Philippi, yrarrázaval, Pulido & 
Brunner 

ColomBia
Jaime herrera, Posse, herrera & ruiz

meXiCo
manuel Galicia, Galicia abogados

PerU
Juan luis hernández, hernández & Cía abogados

VeNeZUela
elisabeth eljuri, Norton rose (Venezuela)
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While much has been written about effective law firm leadership, 
unfortunately there is no one-size-fits-all manual that guarantees 
success. Law firm leaders each need to devise their own unique 
strategies tailored to a firm’s culture and the nuances of its clients and 
the legal market in which it operates. Successful leadership is about 
far more than client lists and revenue streams; being an inspirational 
role model and maintaining a steady hand at the tiller in choppier 
waters are equally important, as the profiles over the next few pages 
show.

A true leader demonstrates strong values beyond the running of 
a law firm, which inspire those around them. BLP Abogados’ David 
Gutiérrez not only embarked on a new approach to business law 
when he set up his firm, which became Costa Rica’s largest firm 
in under a decade, he has also had a seminal role in promoting the 
need for solid pro bono institutions. Meanwhile in Colombia, Jaime 
Herrera proves that no one should underestimate the nice guy: 
his focus on high ethical standards comes hand in hand with an 
ambitious and aggressive expansion plan. At Brazil’s Trench, Rossi 
e Watanabe Advogados, Claudia Prado applies a common-sense 
approach to running a law firm like a company while being a leading 
example of her firm’s excellent record in promoting gender diversity.

Determination is another key ingredient. Elisabeth Eljuri of 
Venezuela’s Norton Rose SC did not waver in her ambition to 
turn her law firm into a market leader in a country which has 
come to have one of the most unpredictable legal systems in Latin 
America, and her leadership skills are such that she has been awarded 
regional responsibility in her global firm. In Chile, Juan Francisco 
Gutiérrez has shown that slow and steady wins the race at Philippi, 
Yrarrázaval, Pulido & Brunner, which saw record growth in recent 
months after a calculated institutionalisation process that included the 
implementation of a comprehensive management structure. Juan Luis 
Hernández has also demonstrated long-distance vision at Peruvian 
firm Hernández & Cía Abogados. Year after year he has added new 
practice areas to the tax boutique his father founded, to develop a 
full-service firm.

Thinking outside the box in an unfavourable climate can pay 
dividends, as Cristian Mitrani of Argentine firm Mitrani Caballero 
Ojam & Ruiz Moreno Abogados has shown by pursuing transactional 
work overseas and focusing on other areas at home. Mitrani’s next 
test will be to rise up in the face of adversity, something that our 
Mexican winner has shown himself to be capable of. A phoenix 
rising from the ashes is a term that can be applied to Manuel Galicia 
of Mexico’s Galicia Abogados, where a high-profile split prompted 
him to reconsider his strategy and make significant steps towards 
preventing any such incidents from happening in the future.

MEthoDologY
Latin Lawyer’s 2011 Law Firm 

Leader Awards are in recognition of 
the excellent leadership skills seen in Latin 

America’s largest legal markets. Our decision 
is based on extensive research conducted by  
the Latin Lawyer editorial team in preparing the 
2012 edition of Latin Lawyer 250, which was 
launched at the end of March. We interviewed 
the  winners soon after they were presented 

with their awards at our annual awards 
ceremony at the end of June.
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ARGENTINA 

Championing teamwork through thick and 
thin
Cristian Mitrani, Mitrani Caballero Ojam & 
Ruiz Moreno Abogados

In the five years since Cristian Mitrani broke 
away from a leading Argentine firm with a 
group of lawyers to start his own outfit, he 
has built a hard-hitting outfit tailored to suit 
the needs of the Argentine economy. While 
this in itself requires vision and leadership, 
unforeseen challenges have also put Mitrani’s 
resolve to the test. 

The Kirchners’ agenda for Argentina has 
not been to the taste of many companies 
in the private sector – both domestic and 
foreign. This has taken its toll on the country’s 
corporate law firms, which are starved of the 
transactional work they favour. Mitrani’s 
solution was to establish a firm that caters to 
clients’ needs at home – be it labour law or 
customs advice – while doing sophisticated 
deal work overseas.

The latter part of the strategy has been 
helped by the fact that Mitrani is regular 
counsel to Techint, Latin America’s largest 
steelmaker, which has a penchant for doing 
complex transactions outside Argentina. At 
home Mitrani has pursued other routes to 
boost the firm’s capabilities in practice areas 
that are most in demand in Argentina, including 
a tie-up with a tax boutique in 2009. Recently, 
Mitrani has had to show himself capable of 
leading in adversity, when the lawyers involved 
in that tie up chose not to take the relationship 
further.

Mitrani is modest of what he has built 
so far, and is reflective about what lessons 
can be learnt from the departure of the tax 
team. Having seen how wanting too much 
too soon can compromise cohesion, Mitrani’s 
next challenge is to replace what has been 
lost at a steady pace to safeguard continuity 
for the years to come.

Consensus-building is one of the pillars 
of this firm’s recipe for success and the desire 
for internal harmony is reflected in every 
aspect of how Mitrani Caballero is run. 
Mitrani is careful to ensure that responsibility 
for the firm is shared. He championed a 
four-partner management committee – of 
which he is not a member – to focus on the 
firm’s strategic decisions while he handles 
more day-to-day issues, and associates are 
dealt an important role in looking after 
committees handling the firm’s pro bono 
work, marketing activities, social events or 
training and education opportunities.

That team-building strategy is needed 
now more than ever. In the face of recent 
developments Mitrani now deems it especially 
important to ensure that lawyers feel at home 
at the firm. Everybody is expected to play 
their part towards nurturing an environment 
in which people are treated fairly and with 
respect. This is achieved in part through the 
firm’s hiring process, where personality is 
just as important a consideration as technical 
capabilities.

BRAZIL 

So much more than diversity
Claudia Prado, Trench, Rossi e Watanabe 
Advogados

There is no ordinary day in the life of 
Claudia Prado, managing partner of Trench, 
Rossi e Watanabe Advogados. Given the 
many responsibilities she faces on a daily 
basis, multitasking is imperative. That ability 
is just one of Prado’s many qualities that 
explain her leading position in the Brazilian 
legal profession today.

For a start, Prado is one of a very small 
group of women who are managing partners 
of Latin American full-service law firms. 
Trench Rossi has seen generations of women 
passing through its ranks and today they 
make up a slightly larger percentage of the 
partnership than men. Prado – married for 
over 25 years and a mother of three – is a 

prominent example of how to balance a 
career with a family life. Where many firms 
are still stuck in the theory of the matter, 
Prado makes sure Trench Rossi provides all 
the practical flexibility and tools working 
mothers need to succeed. At Trench Rossi 
flexitime actually works and is available to all 
lawyers, as Prado believes it’s important that 
all are treated in the same way, regardless of 
gender.

That is just a drop in the ocean of 
Prado’s daily responsibilities. With a keen 
business sense and the belief that running 
a successful firm is no different to running 
a successful company, Prado pragmatically 
adapts structures and strategies as and when 
clients and the market demand it. Being 
in charge of Baker & McKenzie’s Latin 
American network puts her in a position 
to keep an eye out for emerging trends the 
firm can use to its advantage. Under Prado’s 
leadership, Trench Rossi has increased its 
participation in high-value transactions and 
grown over 25 per cent to a 200-strong 
group of lawyers. While in part a result 
of long-term strategising in keeping with 
Brazil’s socio-economic and political climate 
and client demand, such growth is also a clear 
nod to Prado’s high-quality leadership, which 
has built the firm up to be a reputable name 
in the market capable of attracting top talent. 
To retain that status, Prado heavily invests 
in listening to individual lawyers’ concerns 
and is an avid promoter of inclusiveness and 
consensus-based decision-making to keep 
the collective happy, and the firm on the 
right track.



Click here to return to contents 51

LAW FIRM LEADER OF THE YEAR LATINLAWYER

CENTRAL AMERICA 

Mixing business with justice
David Gutiérrez, BLP Abogados, Costa Rica

David Gutiérrez is recognised equally for 
running a successful law firm and for his 
efforts and dedication to improving access to 
justice through pro bono projects in Costa 
Rica.

With what was at the time a radically 
different view of how a law firm should 
operate, David Gutiérrez launched BLP 
Abogados with Luis Manuel Castro in 2003. 
Moving away from the norm they chose 
not to put their surnames on the masthead, 
instead opting for a brand name that shared 
no connection with any of the firm’s lawyers 
in order to carry their business into the future. 
BLP stands for Business Law Partners. While 
the name is not the most glamorous, the firm 
certainly does what it says on the tin. The 
founders’ vision swiftly paid dividends and 
in 2012 BLP Abogados overtook rivals to 
become the largest in the country, less than a 
decade after it was created.

Innovative and unorthodox for the 
market at the time, the approach to emphasise 
the power of collaboration sought out by 
BLP Abogados highlights why Gutiérrez is 
reluctant to take sole credit for the firm’s 
achievements. Other aspects of Gutiérrez’s 
novel approach included challenging the status 
quo of the time in Costa Rica by emphasising 
lawyers’ 24/7 availability to clients. In return 
lawyers are afforded a high level of flexibility 

and are able to work from home, or around 
standard office hours, so they can spend time 
with their family and maintain a good work-
life balance. Gutiérrez makes it a priority to 
always keep an open mind listening to new 
talent, whether it is about compensation plans, 
firm strategy, or a specific transaction, to keep 
the firm at the cutting edge of the legal sector.

Part of Gutiérrez’s winning formula is 
his belief that success should be shared, and 
not just among the firm’s lawyers. He tries 
to accomplish this by making the firm and 
the rest of the country’s legal profession 
aware of their joint social responsibility. BLP 
Abogados has adopted a firm-wide “zero 
poverty” policy to ensure good standards of 
living for all its supporting personnel, while 
in wider society, Gutiérrez is known as one of 
the most vocal supporters of improving access 
to justice, which led to the firm creating 
the BLP Pro Bono Foundation in late 2008, 
which has since worked with the Costa Rican 
Bar Association and other firms in supporting 
projects for some 80 NGOs and charitable 
organisations across the region.

CHILE 

Living and breathing the institution
Juan Francisco Gutiérrez, Philippi, 
Yrarrázaval, Pulido & Brunner

Every firm has its own culture and every firm 
has its own formula for success. Established 
over a century ago, the modern firm of 

14 Volume 11 • Issue 4

the full listings can be found in
Volume 11 Issue 4
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DEAL DIGEST

Clifford Chance LLP, through 
its Washington, DC, office, 
and Panama’s Arias, Fábrega & 
Fábrega have advised Citibank 
and Bank of Tokyo-Mitsubishi 
UFJ in a US$250 million 
loan to finance the design and 
construction of the Panama 
City metro, which is guaranteed 
by the Multilateral Investment 
Guarantee Agency (MIGA), 
the World Bank’s political risk 
insurance arm.

As part of the financing plan 
for the infrastructure project, 
MIGA has issued a guarantee 
of US$320 million to cover the 
US$250 million loan, including 
interest, and other financing costs 
associated with the construction 
of Line 1 of the metro system. 
The loan was granted to the 
government of Panama, advised 
by Arnold & Porter LLP.

The loan was announced on 
19 July for the infrastructure 
project, which aims to ease traffic 
congestion in Panama City, reducing travel times and increasing 
access to the centre for citizens based on the outskirts. 

According to Ivan Illescas, a member of MIGA’s in-house legal 
team, the agency’s involvement was “a condition precedent” for the 
banks to provide the amount required. He says that the banks sought 
political risk insurance in order to ease “the risk of non-honouring 
of sovereign financial obligation” by the Panamanian government. 
“Under this type of coverage, MIGA protects against losses resulting 
from the government’s failure to pay by essentially backstopping 
the scheduled payments of principal and interest under the loan 
agreement,” he explains. 

The transaction represents MIGA’s first guarantee against the 
non-honouring of sovereign financial obligations in Latin America 
and the Caribbean, as well as the first metro project supported by 
MIGA in the region.

“One of MIGA’s strategic priorities is to support investment in 
complex deals in infrastructure, and this project certainly hits that 

The Inter-American Development Bank has turned to the 
Washington, DC, office of Andrews Kurth LLP and Fererre in 
Paraguay to provide a US$16 million loan to BBVA Paraguay.

BBVA Paraguay relied on in-counsel on the deal that closed on 
27 July.

The senior loan facility will be used by the Paraguayan bank to 
provide loans to small and medium-sized enterprises.

panama secures MigA-backed loan for 
metro project

BBvA paraguay secures iADB loan

Counsel to Citibank and 
Bank of Tokyo-Mitsubishi 
UFJ 
•	 	Clifford	Chance	LLP
  Partner Kate McCarthy 

and associate Hana Bae in 
Washington, DC

•	 	Arias,	Fábrega	&	Fábrega
  Partner Estif Aparicio and 

senior international counsel 
Cecilio Castillero in Panama 
City

Counsel to Panama
•	 	Arnold	&	Porter	LLP

Counsel to the Multilateral 
Investment Guarantee 
Agency (MIGA)
•	 	In-house	counsel	–	Ana-Mita	

Betancourt and Ivan Illescas

Counsel to Inter-American 
Development Bank
•	 	In-house	 counsel	 –	 Pilar	

Jimenez de Arechaga
•	 	Andrews	Kurth	LLP
  Partner Vera Rechsteiner and 

foreign associate Luciane 
Juliani in Washington, DC

•	 	Ferrere

  Partner Néstor Loizaga and 
associate Darío Capurro in 
Asunción

Counsel to Banco Bilbao 
Vizcaya Argentaria Paraguay 
•	 	In-house	 counsel	 –	 Alberto	

Andrada Argaña

PAnAMA

PArAGUAy

Kate McCarthy

Estif Aparicio

mark,” notes Illescas. Latin Lawyer spoke to MIGA’s in-house team 
in September last year about its aim of boosting its presence in Latin 
America.

The cost of the metro project is estimated to total some US$1.9 
billion. Line 1, which is scheduled to be completed in the first 
quarter of 2014, will be engineered and constructed by Brazil-based 
Construtora Norberto Odebrecht and Fomento de Construcciones 
y Contratas of Spain. 
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Pérez Bustamante and Carcelén form alliance
ECUADOR’S Pérez Bustamante & Ponce 
Abogados and Chile’s Carcelén & Cia 
Abogados have pooled together their energy 
and natural resources practice areas to create 
a new shared unit to exchange expertise and 
advise clients in both countries.

The alliance, which the firms describe as 
strategic and non-exclusive, will see Carcelén 
partner Jerónimo Carcelén, who is half 
Ecuadorean and half Chilean and licensed to 
practise in both countries, direct the mining 
area. Pérez Bustamante partners Sebastián 
Pérez-Arteta and Mario Tapia will lead the 
administration committee of the energy and 
natural resources unit.

According to the partners, the decision 
to exchange expertise came from the 
complementary nature of the industries in 
both nations. Ecuador is only beginning to 
tap into its mining potential, an area in which 
Chile is highly developed, while Chile is 
beginning to explore its oil and gas resources, 
a field that Ecuador has been exploiting 
for some time. Carcelén, who describes the 

concept as “a win-win idea”, says his firm will 
bring “mining leadership” to the partnership. 
Pérez-Arteta adds: “We feel we complement 
each other in several aspects. It’s quite clear 
what Carcelén can contribute to Ecuador, 
and on the other side we can help their firm 
with our oil and gas knowledge because 
Pérez Bustamante has a very long tradition 
working with clients in the energy sector.”

The partners say that an issue of shared 
concern is encouraging projects that take a 
sustainable attitude to mining and energy. “We 
are very concerned about the environment 
but we believe there is no reason not to 
develop projects respecting the environment 
at the same time. We don’t believe they are 
two antagonistic concepts,” explains Pérez-
Arteta.

Perhaps it is for this reason that Pérez-
Arteta describes the origins of the firms’ 
professional relationship as “love at first 
sight”. Carcelén agrees, suggesting that the 
partnership is as much personal as professional. 
“It’s not just the professional capacity and 

the skills of the people involved which are 
important, but also their human quality,” he 
says. “That’s what makes me feel comfortable 
working with Pérez Bustamante.”

There are no immediate plans to relocate 
lawyers, but Pérez-Arteta says they have a 
“very flexible” agreement regarding travelling. 
Whenever a lawyer is needed, they can 
move to either the other country or a third 
country if necessary. “Members of both firms 
are available to move, that is our concept,” 
he says. But he adds that until the unit has 
developed a strong client base it is likely they 
will be staying put.

Carcelén suggests that Chile and Ecuador 
are natural bedfellows. “The political and 
business communities in both countries are 
quite close in some ways,” he says, adding 
that he anticipates this development to inspire 
other firms to do likewise, likening the 
move to combine expertise in two growth 
industries as a case of “one plus one equalling 
more than three”.

SIQUEIRA Castro Advogados has hired a 
real estate team from TozziniFreire Advogados 
and brought in a corporate criminal lawyer 
from boutique Felipe Amodeo Advogados 
Associados.

Rossana Fernandes Duarte, 46, and three 
associates joined from TozziniFreire to help 
the firm launch a real estate department in the 
run-up to Brazil’s sporting events.

Bruno Granzotto Giusto, 38, made 
the move from Felipe Amodeo Advogados 
Associados and will head Siqueira Castro’s 
corporate criminal law department in Rio de 
Janeiro. Both lawyers joined in early July.

Siqueira Castro managing partner Carlos 
Fernando Siqueira Castro says the real estate 
department forms part of the firm’s strategy to 
capitalise on Brazil’s upcoming major sporting 
events. “With the 2014 World Cup and the 
2016 Olympics drawing closer, Brazil has 
become a major global destination for real 
estate investments,” he says.

Duarte coordinated TozziniFreire’s real 
estate efforts for over 14 years, and also 
headed an interdisciplinary group set up by 
the firm in 2009 to handle work related to the 
World Cup. In March this year, she led a team 
advising Sport Club Internacional in granting 

a contract for the rights to renovate the Beira-
Rio stadium in time for 2014.

On Giusto, Castro says he hopes the 
addition will boost what has been one of the 
fastest growing areas of the firm in the last 
decade. In his new role, Giusto will head a team 
of four associates at Siqueira Castro, working 
closely with the office’s previous practice head 

(and Giusto’s old friend), João Daniel Rassi, 
who will concentrate on building the eight-
associate-strong criminal team in São Paulo.

The latest additions follow the hiring three 
months earlier of Adriana Coli Pedreira from 
Brasilia-based energy industry association 
ABIAPE to lead the firm’s environmental 
practice in Rio.

Siqueira Castro invests in real estate and criminal law

Rossana Fernandes DuarteBruno Granzotto Giusto

commUnity neWS
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U
nlike legal markets with similarly-sized, or 
even smaller economies in Latin America, 
Mexico’s legal community has been slow to 
embrace institutionalisation and is known 

for high profile splits among its firms. Partners are 
willing to jump ship and frequently do so, often taking 
their entire teams with them, while lateral hires are 
more commonplace here than in any other Latin 
American legal market apart from Brazil. There are a 
number of reasons for this; resistance to opening up 
the partnership to younger ranks and different cost 
models among them. Mexican firms are the first to 
admit this is the case, and some are taking strides to 
improve their management structure, with notable 
success. Given this trait, the list of recommended 
names in this chapter is long as the talent in the legal 
community is diluted across many firms. It also includes 
a variety of business models. Mexico’s legal community 
is home to several full service titans and a handful of 
leading transactional firms with variations of the two 
in between. There are also highly regarded, specialised 
boutiques as well as small firms led by leading names 
in the market.  The frequent movements mean Mexico 
counts a group of firms for which size means less 
reputationally than it does in other countries, and a 
firm can move up or down the size rankings year on 
year with no discernible effect on its profile in the 
market. Moreover, in fact, those firms that continually 
land high-profile and complex deals are firmly mid-
level in our size table, with no ambitions to reach the 
top – a marked difference from other markets. Perhaps 
unsurprisingly competition is fierce, and something 
the recent downturn in deals and markets has only 
heightened; fee pressure from clients and low pitching 
from competitors are frequently complained of.

Some of the more attention-grabbing recent 
moves have been driven by a resurgence of interest in 
the market from US firms. In 2011 Greenberg Traurig 
LLP opened up its long-awaited Mexico City office, 
hitting the ground running with a group of lawyers 
poached from some recognised names in this chapter, 
while Littler Mendelson, the US’s largest employment 
firm, also entered the market at full speed, poaching a 
20-man team from one of Mexico’s largest full service 
firms. DLA Piper followed suit taking the entire 
Mexico City team of another US firm. They join six 
US firms already operating in Mexico, which again 
pursue quite different models. Baker & McKenzie is 
the largest firm in the country, while White & Case 
SC has one of the country’s leading transactional 
practices. Others combine a local practice while 
contributing to the wider firm’s Latin American 
practice group. 

While Mexico City is undoubtedly the epicentre 
of the country’s legal market, several corporate firms 
have offices in Monterrey, the industrial heartland in 
northern Mexico where so many of the country’s 
main corporates are based. Firms also see fit to have 
a presence in Guadalajara, Júarez, Tijuana, and to a 
lesser extent, Cancún and Querétaro. Beyond Mexico, 
Nader, Hayaux & Goebel is unique in having a name 
partner based in London, a means to reach the City’s 
law firms and financial institutions as well as target 
infrastructure work from companies in the UK and 
Spain, while Goodrich, Riquelme y Asociados has an 
office in Paris. LL
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rItCH mUELLEr sC  44
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AroCHI mArroQUÍN & LINDNEr 40
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30

CErVANtEs sAINZ ABogADos 27
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CHADBoUrNE & pArkE sC 5

CAstAÑEDA Y AsoCIADos 3
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AroCHI mArroQUÍN & LINDNEr 
Dynamic Ip firm
Established: 1994 
total lawyers: 40
partners: 6 

Arochi Marroquín & Lindner is little more than a 
decade old, and with youth comes fresh thinking; this is 
a dynamic IP boutique that is not afraid to look outside 
the box. In 2011 for example it took the unusual move 
of opening an office in Spain to be closer to European 
clients. Such a bold approach to providing IP services 
has earned Arochi Marroquín a place among Mexico’s 
top tier IP firms. 

pEopLE & prACtICEs
Founding partner Roberto Arochi is both a leader in 
the field of IP and a strong helmsman who does much 
to raise his firm’s profile. He holds various positions in 
the IP community; not least that of chairman of the 
trademark committee of the Interamerican Association 
of Intellectual Property (ASIPI). He is joined by a 
number of other respected names; prominent fellow 
name partner Hedwig Lindner, who oversees patent 
litigation as well as working on other matters including 
extraordinary writs, trade secrets and life sciences; the 
similarly recognised Mike Margáin, who heads up 
the IP rights enforcement team, and Jorge Mier y 
Concha, a leading patents lawyer. María Teresa Eljure 
wins praise from a leading local brand, which describes 
her as a devoted lawyer who is “always looking to 
understand the needs of her clients and to propose 
alternatives to better protect their intellectual assets. 
The bulk of its work is trademark related, although 
the firm covers the full spectrum of IP matters, and 
has chemists, biochemists and industrial engineers on 
its staff. Since 2005, the firm has also expanded into 
corporate work. 

oFFICEs
Arochi Marroquín has an office in Barcelona, Spain, 
which acts as a gateway for European clients with IP 
matters in Mexico and vice versa.

ALLIANCEs & NEtWorks
The firm is a member of the Global Advertising 
Lawyers’ Alliance, of which Roberto Arochi has been 
appointed regional president elect for the Americas.

pro BoNo 
Roberto Arochi is the pro bono president of the 
Mexican bar association. The firm has started to do pro 
bono cases in relation to civil, criminal, administrative, 
and copyright assessment. LL
 

BAkEr & mCkENZIE (mExICo) 
Far reaching, full service firm
Established: 1961 
total lawyers: 137
partners: 22

This is one of the more established parts of Baker & 
McKenzie LLP’s unrivalled Latin American network. 
Not only is it the biggest firm listed in the Mexican 
chapter, it also has the widest presence nationally. 2011 
saw Baker celebrate its 50th anniversary in Mexico 
and mark its second decade in Monterrey, home to the 
firm’s second largest of five offices in the country. 

In the last two years Baker’s Mexican offices 
have undergone a significant restructuring as part of 
a newfound focus on its strategic practices, which 
include corporate and M&A, banking and finance, 
real estate and disputes. This has resulted in a spate 
of departures across its offices (tax being the hardest 
hit practice area), as lawyers either not fitting into or 
unhappy with this new strategy sought opportunities 
elsewhere. Meanwhile, Baker has made some well-
placed lateral hires in the 

rECommENDED 
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areas it has chosen to concentrate on. The musical 
chairs at partnership level have got some members of 
the market questioning the strategy, but the firm is 
convinced it is on the right path. 

While these areas see realignment, other practices 
remain steady; the firm has reputed teams in IP, labour 
and environment. Baker is noted for having talent in 
its core practice areas across the country rather than 
centralising it in the capital. The legal team is also 
supported by a team of more than 20 economists, 
accountants and engineers. 

pEopLE & prACtICEs
mANAgEmENt 
Andrés Ochoa-Bünsow is the countrywide managing 
partner who has maintained a steady course through an 
at times rocky restructuring process. He is also a key 
member of Baker’s well-organised global network, 
sitting on the Latin American regional council and 
chairing the global policy committee. Reynaldo 
Vizcarra is head of the Mexico City office and 
Raymundo Enríquez is the current chair of the 
firm’s Latin America regional council. 

CorporAtE AND m&A
Jorge Ruíz in Júarez heads the corporate and M&A 
team, which is one of Baker’s newfound focuses. 
Andrés Ochoa-Bünsow’s “responsiveness and 
knowledge” adds strength to the team in Monterrey, 
with Reynaldo Vizcarra lending his experience in the 
capital. While Baker is yet to fully infiltrate the group of 
firms in Mexico which dominate transactional work, it 
does appear on a respectable number of the country’s 
deals. This year, for instance, Sergio Legorreta worked 
on a multijurisdictional deal for Tribe Mobile, which 
entered a regional partnership with Virgin Mobile. The 
corporate team lost José Antonio Postigo to a rival firm.

ANtItrUst & CompEtItIoN
Complementing the M&A team is a strengthening 
antitrust practice group under Raymundo Enríquez, 
who has used his M&A experience to build the 
department. 

BANkINg & FINANCE
Alejandro Sepúlveda heads up the banking and 
finance team, and is joined by Rafael Gómez 
Vicencio, the former CEO of Mexican financial 
company Crediamigo, who has practised in Mexico 
and the US and adds strength in structured finance. 
Both are in Mexico City. 

CApItAL mArkEts
Andrés Ochoa-Bünsow’s practice extends to capital 
markets work. This year he worked alongside a US 
Baker team to help Caterpillar’s financial arm issue 
commercial papers worth US$73 million.

tAx
Baker’s name is synonymous with tax advice worldwide, 
Mexico included. The local team, under partner 
Héctor Reyes, has seen some changes at partner level 
this year. The Guadalajara office was strengthened with 
the arrival of a new accountant, Octavio Valle, and his 
four-man team; adding to the multidisciplinary nature 
of the practice group which also counts economists. 
Alberto Polanco joined as partner in Monterrey from 
KPMG at the start of 2012. Meanwhile, four partners 
left the Juárez office to set up their own firm, while 
another was part of a further quartet who joined a rival 
firm in Mexico City. Taking on much of the client 
work in the capital are Jorge Narváez and national 
partner Jaime Rojas. Baker’s regional network should 
be noted for its unique coverage of transfer pricing; 
Moisés Curiel, one of several Ernst & Young recruits, 
is head of the firm’s Latin America transfer pricing 
group in Mexico City. There are plans to augment the 
team during 2012. 

LABoUr 
Labour is a very strong suit thanks to Jorge de Regil, 
one of the most widely renowned practitioners in 
Mexico. Of counsel at the firm, he has over 30 years 
of experience in the field. Peers recommend him for 
the exceptional experience he brings to the practice, 
saying he is an “avid lawyer, counsellor and strategist”, 
especially well-known for his dealings in collective 
matters with unions. His reputation is such that he 
recently participated in the first meeting of the G20 
Employment Task 
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t
here was a time, not all that long ago, when the 
provision of legal services to US or European 
companies doing business in Latin America, 
and to the few Latin American entities with 

international legal needs (mostly governments and the 
companies they owned), was truly a niche practice, 
which only a handful of firms bothered to provide. Today, 
just as no company with a truly global outlook would 
overlook the rich opportunities the region offers, so 
no law firm hoping to sell itself as the partner of those 
companies can ignore Latin America and the profitable, 
interesting work it can provide.

Thus as Latin America becomes more in vogue in 
the legal industry, so more and more firms are launching 
Latin American practices, pitching themselves as focused 
on and experienced within the region. While a number 
of the new firms have indeed hired serious talent and 
can evidence a strong set of clients in the region, equally 
in such a competitive marketplace, the premium to be 
placed on true expertise, built upon decades of day-to-
day practice, is ever more important. The firms in this 
list are those who have recognised reputations in their 
field, with a stable of highly-experienced and qualified 
practitioners.

Of course, that expertise can be very diverse, just as 
a complex and growing region needs a range of legal 
services to help transact its expanding commerce. As 
such, this list includes firms who would never compete 
directly with each other – core transactional practices, 
offshore firms, European corporate partners, boutiques 
in energy or arbitration – but who can all claim to 
be regional experts in their field. However, just as the 
number of firms competing in the region has expanded 
over recent years, so have the areas of focus of those who 
have been there for some time, and now we see New 
York firms formerly known for their capital markets 
work poaching energy partners from Houston firms, US 
firms providing Spanish law advice to leading European 
investors, Miami firms offering New York law at Florida 

INtErNAtIoNAL
rates, and almost all of the above competing to be the 
partners of the new wave of Asian investors changing the 
face of business in Latin America – meaning that even 
though the pie is growing, the divisions between the 
firms are getting more blurred (although of course the 
very different roles that US, Spanish and Cayman Islands 
law play within dealmaking provide clear boundaries to 
that confluence).

For the core firms competing on their corporate 
ability in the region, New York has been their traditional 
home and houses the majority of practitioners still – for 
example, all four of the UK firms listed here have more 
Latin American talent in New York than in London, and 
West Coast-origin firms are also much more focused 
on the East Coast’s financial powerhouse. Leading New 
York firms such as Cleary Gottlieb Steen & Hamilton, 
Shearman & Sterling and Sullivan & Cromwell have 
been working with Latin America for decades, have 
invested heavily in maintaining their position and 
have seen generations of leading lawyers from Latin 
America pass through their offices on foreign associate 
programmes. New York rivals, such as Simpson Thacher 
& Bartlett or Skadden Arps Slate Meagher & Flom (and 
the UK firms), perhaps have a shorter history in Latin 
America, but that hasn’t stopped them from participating 
in some of the biggest and most exciting deals of recent 
years. In fact, overall there is a group of around 20 highly 
regarded firms which pride themselves on their ability 
to transact large, complex, high-value deals and cases – 
although there are, of course, different strata of skills and 
costs within that.

However, the biggest trend of recent years 
among these firms is a remarkably rapid shift of 
talent and resources down to the emerging financial 
hub of the region, São Paulo. While the first 
offices of US and UK firms opened there a little 
under a decade ago, the last four years have seen 
a veritable flood of law firms opening, making it 
easier to note those transactional firms which don’t 
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have an office there and leaving them to make the 
case for a solely-New York based practice, rather than 
the other way around. Moreover, a growing number 
of firms run their regional practices from the city, 
following clients who have done the same thing. Even 
more recently, the type of firms in Brazil has begun to 
diversify: not only New York and London transactional 
firms, but now Texas oil and gas firms, more mid-level 
global corporate firms, and Spanish go-getters are a key 
part of the legal scene.

Arguably the pace of firms opening has been too 
quick, meaning that many of the firms are competing 
very fiercely indeed, with some sharp business practices 
in evidence – and opening up two possible outcomes 
for the future: either São Paulo and Brazil will continue 
expanding rapidly and after some lean years there will be 
room for everyone, or a correction is coming up for some 
firms who opened with an overly-ambitious business plan. 
One possible area of development is the provision of local 
law: currently so fiercely regulated by the Brazilian bar 
that only a small (and indeed, declining) number of firms 
in this list have elected to find a way to make it work. 
Some would bet that the bar’s position must change soon 
in a globalised world – and that this will dramatically 
differentiate the strategies and qualities of the firms in 
this list.

Within the US, however, other cities are also 
important hubs: Miami’s proximity to the region has 
ensured a cultural confluence too and the city has 
become a natural home for many businesses operating 
throughout the region. The firms there have thus 
become commercial partners for these companies, and 
firms like Greenberg Traurig or White & Case (by birth 
a New York firm, but by practice in Latin America 
Miami-based) have excellent region-wide practices as 
a result; many of these firms are now encroaching on 
the transactional ground traditionally held by the Wall 
Street firms. Resource-rich Latin America provides a 
great source of business for energy multinationals, and 
their lawyers, the Texas-based firms, are unsurprisingly 
strong in the region also; however, as the Texas market 
has fragmented, so have a number of other firms from 
around the region come to prominence helping energy 
clients in Latin America: Washington, DC-based practices 

have long been important in the fields of trade, project 
finance, sovereign financing and arbitration in particular; 
the US capital also houses one of the most active firms in 
Latin American work, Arnold & Porter. Notably, the new 
wave of firms can have practices based in Philadelphia, 
Atlanta or Chicago just as easily – and, they say, more 
cheaply – as they could in New York. 

Another arena in which some US firms compete for 
business in Latin America is Mexico; originally it was the 
Texas firms who opened bases there (always practising 
local law, in contrast to Brazil), but today White & Case, 
Chadbourne & Parke and other firms with a broad 
practice have vibrant offices there competing head 
to head with the locals – with, in fact two new firms 
opening up at the beginning of 2012, showing this 
remains an important field of competition. In Caracas 
too, US firms compete heavily, particularly the Miami-
based ones such as Hogan Lovells; UK firm Norton 
Rose made a dramatic entry into Latin America this year 
with the purchase of a Canadian firm with a prominent 
Venezuela office. Buenos Aires houses one international 
firm practising US law, itself something of an anomaly, 
apparently soon to be joined by another practising local 
law. Only one firm has an own-branded network across 
the region – the ubiquitous Baker & McKenzie, with a 
six-country reach which remains unchallenged.

The three main Spanish firms doing business in the 
region have also traditionally competed with each other 
on geographical reach, having knitted together alliances 
and best friend networks since the mid-1990s. Although 
operating on a secondary track to the US and UK firms 
in the region (in terms of their ability to contribute to 
Latin American firms’ bottom lines), in recent years – as 
their domestic economy has been shaken – they have 
found new reasons to value their early commitment to a 
region which is now outpacing it in growth. Elsewhere in 
Europe, London still houses some noted practitioners and 
Paris is an important base for arbitration work. 

Another area of fierce competition is among the 
offshore firms: as Latin American companies have 
become more sophisticated, so they are increasingly 
taking advantage of the benefits of offshore financing, 
turning to firms based in the Caymans or BVI as they 
do so. LL
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ALLEN & oVErY LLp
This global banking and finance giant was a little slow 
off the blocks in Latin America in comparison with 
its UK rivals, but a fierce determination to make up 
ground has resulted in a strong and growing deal list 
for the firm across a range of areas, and increasing 
recognition as a result. That determination was shown 
by a rapid opening in São Paulo, where its office 
remains small even by the standards of international 
firms in that city, but with office head Bruno Soares 
contributing to a wide range of work. The firm 
remains strongest in project finance in Latin America, 
with banking and capital markets work growing; its 
significant global international arbitration and antitrust 
capacities are also relevant in the region.

pEopLE & prACtICEs
proJECt FINANCE AND INFrAstrUCtUrE
Co-head of practice Robert Kartheiser leads on projects 
work in the region and has a justifiably strong reputation: 
for example in 2011 he helped Colombian construction 
consortium Opain sign a contract to build a new fuel 
distribution system at Bogotá’s El Dorado international 
airport. David Slade, also based in New York, is another 
key name, this year achieving a notable victory (working 
alongside the arbitration team) for clients including 
the IADB, OPIC and US Ex-Im in their role as senior 
lenders to Quito’s embattled airport project; after more 
than a year of fighting, the project got back underway 
this year thanks to committed negotiations from all 
sides. In fact, the firm has appreciable work from the US 
development agencies and banks – and having opened 
in DC in 2011, expect that to continue. Moreover, the 
firm is much better than some rivals at leveraging Asian 
links and experience – one key name in Tokyo regularly 
seen on project work in Latin America is Aled Davies, 
while Mitchell Silk, a fluent Mandarin speaker who has 
spent 11 years in Hong Kong, oversees Asian investment 
into Latin America from New York; a notable deal was 
advising China Ex-Im on a second big loan to Ecuador. 
Charles Williams leads the push on renewables work 
from New York.

CApItAL mArkEts
Practice co-head Cathleen McLaughlin is the key 
name for capital markets work in Latin America, and 
while she has a way to go before the team is seen as 
a heavyweight in this highly competitive field, steady 
growth is certainly perceivable. This year she helped 
Argentine power transmission company Transener and 
the producer of Inca Kola, Peru’s favourite soft drink, 
issue bonds, and she also worked for the banks on 
Energias de Portugal’s share sale in Brazil (alongside 
the head of office there, Bruno Soares, who also 
assists on capital markets work). McLaughlin also has 
experience on sovereign work in Peru. Near the end 
of 2011 the firm made a notable lateral hire which 
should help boost the practice yet further: George 
Baptista, a former executive director of JP Morgan 
Securities, joined as senior counsel, bringing significant 
experience in the region.

BANkINg & FINANCE
The firm’s broader banking and finance practice is 
also growing, with São Paulo head Bruno Soares 
demonstrating a broad practice, as well as being very 
focused on building the A&O brand in the city 
and beyond: for example, in 2011 he advised Banco 
Santander in making a cross-border bridge loan to US 
power company Contour Global, and helped Peruvian 
steel company Corporación Aceros Arequipa (CAASA) 
obtain a US$100 million syndicated loan. Dominic 
Morris in London and Michael Gilligan and 
Thomas Abbondante in New York also contribute 
to the Latin American finance team; this year the latter 
helped BBVA Banco Continental and Scotiabank make 
a loan to Peru’s Compañía Minera Milpo.

rECommENDED 
FIrms
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CorporAtE AND m&A
M&A is the next target area for A&O, and indeed it is 
as yet some way behind rivals: this year the team advised 
Chilean business group Sigdo Koppers in its US$790 
million acquisition of Belgian company Magotteaux, 
including a follow-on financing transaction; and worked 
for Shell in selling downstream assets in Chile. 

ArBItrAtIoN
The firm’s arbitration practice is noteworthy, with 
Louis Kimmelman enjoying a good reputation. 
A&O’s relationship with the government of Peru 
has resulted in at least one noteworthy mandate, an 
ICSID case against a Chinese investor, and this year 
Kimmelman helped protect the interests of the US 
multilateral banks caught up in an ICSID case about 
the frozen Quito airport projects, as tough negotiations 
to get the project underway again reached a successful 
conclusion.

ANtItrUst
The firm’s strong global antitrust expertise is put 
to good use in Latin America, with the UK-based 
Simon Pritchard consulting on two big deals for one 
Brazilian client, Companhia Brasileria de Metalurgia 
e Mineração, which sold stakes to both Chinese 
and Korean-Japanese consortiums this year. Elaine 
Johnston in New York and Michael Reynolds in 
Brussels are the other key names. 

CLIENts
Lender work on the projects side is significant, and 
notably the firm is on the panel for all the major 
multilaterals – OPIC, US EXIM, the IADB and the 
IFC – as well as being regularly retained by JBIC and 
China Ex-Im. Commercial European banks are also 
prominent, with names like Lloyds, BNP Paribas and 
Barclays cropping up for the firm in Latin America as 
they do globally. The firm is notably building its list of 
Latin American clients, including Argentina’s Transener, 
Peru’s Inca Kola, the Peruvian government, Brazil’s Vale, 
and Chilean business group Sigdo Koppers.

oFFICEs
New York is the practice’s base, while São Paulo is 
playing an increasingly important role. The firm’s 
HQ in London continues to supply both clients and 
expertise to the regional practice, while Tokyo and 
Beijing are also key. LL

ArNoLD & portEr LLp 
Arnold & Porter LLP’s reputation in Latin America is 
built on its long-running representation of states and 
state-owned entities in sovereign debt issuances and 
arbitration. In recent years this Washington, DC firm 
has both leveraged off that experience and made a 
series of well-considered lateral hires in order to build 
its presence in the private sector. 

people & practiceS
BANkINg & FINANCE
Arnold & Porter LLP is most associated with its 
sovereign finance work in the region. The firm counts 
an enviable number of governments and government-
owned entities (including several central banks) on its 
books, amassed by a team of partners who have been 
active in the region for some time. From Washington, 
DC, Neil Goodman and Eli Whitney Debevoise, 
who returned to the firm in 2010 after three years at 
the World Bank, are using their extensive experience 
to spearhead the push into the commercial sphere, a 
strategy that has seen a run of lateral hires over the last 
five years. They are joined by Raul Herrera, another 
prominent name with 13 years at the Inter-American 
Investment Corporation under his belt, and Gregory 
Harrington, who is most visible in Brazil. In New 
York, Mark Stumpf is another longstanding member 
of the team, and is joined by Juan Manuel Trujillo 
(also admitted in Mexico) taking the lead on Mexican 
and Colombian matters, and more recent recruit Steven 
Double. Among the state-owned entities turning to the 
firm, Venezuela’s state-owned oil company, PDVSA, is a 
key client. Goodman, making the most of the growing 
business between Latin America and Asia, recently 
helped it negotiate two complex structured financing 
loans, each worth US$750 million, with a syndicate 
of Japanese banks. Government-controlled Banco do 
Brasil is another regular customer; Kevin Barnard 
has advised it in its US expansion, helping it acquire 
Florida-based EuroBank.
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CApItAL mArkEts
The firm maintains a leading position for sovereign 
capital markets issuances, with numerous states turning 
to it for help raising funds. Venezuela has relied on 
Stumpf and Goodman (who both have excellent 
reputations in this area) for several multi-billion-dollar 
issuances over the last two years, while Debevoise and 
Harrington have advised Brazil in a string of global 
bond issuances. Elsewhere Debevoise and Goodman 
teamed up to help El Salvador issue bonds worth 
US$653 million to pay off its earthquake debt, while 
Stumpf represented Colombia in its US$2 billion bond 
issuance – the country’s biggest debt offering to date 
and its first since it was awarded investment grade status 
in March.

ArBItrAtIoN
The manpower the firm has thrown at this area and 
its wide representation of Latin American states and 
state entities ensure Arnold & Porter LLP makes a 
regular appearance in the region’s arbitrations. In 2011 
alone the firm advised the governments of six Latin 
American countries. As in finance, the firm has taken 
strides to boost its presence in international commercial 
arbitration, with the team seeking a greater degree of 
specialisation and geographical focus as well. Heading 
up this department is Paolo di Rosa – a leading figure 
in the field who has done much to build the profile of 
the firm’s disputes team in Latin America since joining 
in 2007. He is joined by the eminent Eli Whitney 
Debevoise and Raul Herrera, who combine disputes 
with corporate work. Gaela Gehring Flores, David 
Orta and Patricio Grané are also prominent. (Grané 
is on the roster of arbitrators selected to hear disputes 
between DR-CAFTA states and is a former government 
official in Costa Rica.) Most of the team is assembled 
in Washington, DC, drawing on talent in New York, 
London and San Francisco as needed. The group has 
strong regional links, with members either having come 
from the region or having spent time working there. 
Among them are a former member of the Colombian 
Ministry of Industry and Trade and an ex–lawyer of the 
Central Bank of Venezuela. 

LItIgAtIoN 
The firm’s success in disputes is also evident in US 
courts, with di Rosa recently helping the government 
of Colombia win a litigation case over the right to 
an estimated US$17 billion worth of treasure in an 
ongoing battle over the San José shipwreck in a US 
federal court.

trADE
Connected to the arbitration practice is a growing 
trade area, based on the firm’s long-term representation 
of a number of Latin American exporters’ associations 
in Washington, notably the Chilean salmon industry 
and Colombia’s flower exporters. Of counsel Patricio 
Grané is charged with developing this practice. 

CLIENts
The governments of Brazil, Chile, Venezuela, Panama, 
Guatemala, the Dominican Republic and El Salvador 
have all turned to Arnold & Porter in the last 12 
months for disputes or sovereign finance transactions. 
State-owned entities which have become clients along 
the way include Venezuelan oil company PDVSA, 
while links to multilaterals like the IADB have allowed 
the firm to collect other development banks as clients 
too. 

pro BoNo
A number of Arnold & Porter lawyers do pro bono 
work in Latin America through their participation 
in the ALAS Foundation, whose founding members 
include Carlos Slim, and the Codespa Foundation, of 
which Spain’s Prince Felipe is president. LL

AstIgArrAgA DAVIs
The only boutique listed in this chapter, the Miami-
based Astigarraga Davis has an excellent reputation for 
complex, high-value, multi-jurisdictional arbitration 
and litigation in Latin America, predominantly for 
multinational corporations – a reputation which is 
more than able to stand up to the best disputes practices 
among the renowned global firms listed here. The firm 
also has a noted asset recovery practice which sees few 
competitors in these pages.
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